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Taken and adjudged in the = 
COURT of CHANCERY 
In the REIGN of _ 
King CHARLES IL. 
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Every contra Gold, 20 Car. a. fo, 9j. „ 
ka as 4 a" Col AE IM 
| HE Bill is to be Relieved for two g x... 
 Legaciesof 1 500 l. apiece, which h. e 2 27 
the Plaintiff claims as Admini- -.-2. |; 
ſtratrix to her Daughters, Suſanna and 
Martha Every; given and ſecured to them 
by ſeveral Conveyances, and by the laſt 
Will of Wikiam Every their Grand- father 


. 


2 Reports in Chancery. 
Portions he Caſe is (viz.) That the ſaid Milliam 
raiſed by Every the Grandfather, in conſideration of 

; a Marriage between William Every his 
Son and the Plaintiff Martha, a Daughter 
of Sir John Pool, by Deed 22 April 7 Car. 
1. did provide, That if William his Son 
ſhould die without Iſſue Male by him, on 
the Body of the ſaid Plaintiff Martha begot- 
ten, and ſhould have two Daughters by the 
Plaintiff Margaret, then Living ; or if the 
ſaid William ſhould fail to have Iſſue Male 

= which ſhould be Living, until the ſame 
0 Daughters ſhould reſpectively attain 18 
4 zears of Age, or be Married, that then the 
1 ecoyerot therein named ſhould ſtand 
ſeiſed of the Premiſſes, to the uſe of the 
4 Recoverors and their Heirs, for the raiſing 
| 1590 l. apiece for the Portions of the ſaid 
| Daüghters, and 20 J. a piece per Annum for 
each of their Maintenance in the mean 
time, to be paid at their reſpective Ages of 
+ 18 Years or Days of Marriage, which 
= ſhould firſt happen; and if either of the 
j -., _ - faid Daughters thould die before that Age 
bob Marriage, the Portion of her ſo dying 
| to be diſtributed to the Survivor; and if 
all the ſaid Daughters ſhould die, their 
Portions not paid or payable; then the 
ſame ſhould he paid to the next Heir of 
William Every the Grandfather. 


Tin 
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That William Even, the Son, had Iſſue 
by the Plaintiff one Son named William, 
and two Daughters, the ſaid Suſan and 


3 


New Provi- 


ſion by a {c*® 


cond Deed, 
and a Will 


Martha, and by Deed of Bargain and Sale, chereupon. 


and Releaſe thereupon, both dated in De- 
cember, 1651 ; in which Releaſe, ſo much 
of the Tripartice Indenture as relates to 
the Daughters Portions is recited. Wil- 
liam Every, the Grandfather, Conveys 
to Gold, Doble and Holloway, and their 
Heirs, Lands in Somerſerſhire, to the uſe of 
William the Grandfather for Life, and after 
to Gold, Doble and Holloway for 200 Years, 
with other Remainders over upon Truſt 
out of the Profits, or by granting Leaſes 
or Eſtates to pay his Debts firſt ; and 
then for raiſing to and for the ſaid Suſan 
and Martha, > much Money as ſhould 
ſupply and advance their reſpective Por- 
tions, to them ſeverally thereafter to be 
given by William the Grandfather, either 
ready Money or otherwiſe, to be limited 
by any act thereaſter to be executed in his 
Lifetime, or by his laſt Will, to the Sum 
of 1500 l. apiece, together with 20 /. per 
Annum, until the ſaid 1500/7. apiece ſhould 
be paid unto them; the ſame to be in ſatis- 
faction of all Moneys that they might 
claim.by force of the ſaid Indenture Tri- 
partite, with Proviſo, That if the ſaid 
Willian the Grandfather ſhould, by Will 


or otherwiſe, appoint them 1 500 J. apiece, 
| 2 


or 
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or 1500 /. to the ſurvivor of them, for 


their Portions with ſuch yearly Mainte- 
nance, as aforeſaid, fo as the ſame ſhould 
be well and truly paid unto them accord- 
ingly : Or, if before ſuch Portions ſhould 
be paid, the ſaid William Every their Brother 
ſhould die without Iſſue Male, whereby 
the ſaid Premiſſes ſhould be charged for 
raiſing of Portions and Maintenance afore- 
{aid ; that then the Truſtees ſhould not 
levy the Portions by that Indenture li- 
mited, other than what ſhould be paid 
in the Lifetime of Wilkam Every their 
Brother. And it is thereby declared, that 
in caſe the ſaid Saſanna or Martha, or eithet 
of them, ſhould die before' their Portions 
(in and by the ſaid laſt Indenture to them 
limited) ſhould become due and payable 
to them, that then the ſaid Portion and 
Portions of them, or either of them, ſo 
dying, ſhould not go or be to the Survivor 
of them, or to any the Executors, Admi- 
niſtrators or Aſſigns of them, or either of 
them; but ſhould go to whom the ſaid 
William the Grandfather by Writing or 
Will ſhould appoint, and for want thereof 
to his Executors or Adminiſtrators. And it 
is further declared, That the ſaid Suſan and 
Martha ſhall not have any Benefit, in caſe 
that they, or any other for them, ſhould 


take any advantage or benefit by: means 


of the ſaid Indenture Tripartite, or any 
Proviſo 
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Proviſo therein contained. And then, the 
oth of March 1651, Milliam the Grand- 
father makes his Will, therein reciting that 
he had by ſeveral Deeds, all dated Feb. 21. 
Car. 1. granted to Anight, Cade, Webber and 
Ford, certain Lands in the County of 
Dorſet, for terms of Years, determinable 
upon the Death of certain Perſons therein 
mentioned, upon truſt and for the uſe and 
benefit of ſuch Perſon or Perſons to whom 
he ſhould by his laſt Will give, limir, or 
appoint the ſame: And by his Will, gave, 
limited and appointed all the ſaid Eſtates 
and Terms ſo by him granted to the ſaid 
Knight, Cade, Webber and Ford, to the 
Detendants Gold and Doble, in Truſt, that 
the {aid Gold and Doble, or the Survivor of 
them, or the Executors or Adminiſtrators 
of the Survivor of them, ſhould diſpoſe of 
all the Rents and Profits of the {aid Lands, 
or ſhould otheryile (ell, aſſign and convey 
the ſaid Eſtates and Terms, as to them 
ſhould ſeem moſt Convenient, towards the 
raiſing of 1500 J. apiece to the ſaid Suſan 
and Martha: And did thereby give and 
appoint to each of the ſaid Suſay and 
Martha 900 l. to be paid unto them ſeve- 
rally out of his perſonal Eſtate, whereof 
he ſhould die poſſeſſed, accounting therein 
all ſuch Moneys which he had or ſhould. 

lend upon the Specialties taken in the 
Names of Gold and Doble, towards the 
5 B 3 farther 


Neports in Chancery 
farther raiſings of their ſaid Portions unto 
1500 J. apiece, having (as by his Will is 
expreſſed, by his Deed dated the laſt day 
of December then laſt paſt) made Proviſion 


| for advancing their ſaid Portions to the 
Value out of his Lands in Com Somerſet ; 


— free 


which ſaid Portions his laſt Will and 

Meaning was, ſhould. be paid unto them 

C - the ſaid Suſan and Martha ſeverally, at 
| their reſpective Ages of 21 Years, or ſoon- 
er, if they ſhould be — Marri- 

ed with the Conſent of the. ſaid Gold 

| and Doble, or the Survivor of them; with 
| a Prov ſo, That if William Every his 
| Grandſon, ſhould happen ro die without 
Iſſue Male of his Body lawfully begotten, 
| before the ſaid reſpective Portions ſhould 
[ > become payable to the ſaid Suſan and 
| Martha, according to the time before li- 
mited , whereby the ſaid Sgſan and Mar- 
tha ſhould be Intituled to 15001. apiece, 
1 by virtue of the ſaid Indenture Tripartite, 
1 made upon his deceaſed Son's Marriage; 
then the ſaid Legacies or Appointments of 

Portions unto vuſan and Marths thereby 

made ſhould be Void, and of his Will made 

Gold and Dotle Executors, And the Plain- 

rift, as Adminiſtratrix of her ſaid two 

Da ghters, Szſan and Martha, exhibited 

her Bill againſt Gold and Dolle, Executors 
of William the Grandfather, and Webber the 

ſurviving Truſtee in the Deed of the Lands 


Reports in Chancery. 

in Somerſet, and againſt John Ev.ry, the Heir 
in Tail of Milliam the Grandfather, and 
ſeeks to be Relieved upon the Deeds and 
Will before mentioned, for the 1500 /. 


he & apiece, given to Szſan and Martha her 
t x Daughters. 
ad The Defendants ſay, That William: the 


Grandfather died in the Lifetime of Mil. 
liam the Grandſon, and that the perſonal 
Eſtate of William the Grandfather came 
to 4000 J. and that William Every the 
14 © Grandſon' was Buried 23 Nov. 1660, and 
h was about 20 years old when he was Bu- 
ried; and Suſan, the Plaintiffs Daughter, 
was Buried 25 July 1655, and was about 
13 years old when ſhe was Buried; and 
Martha the Plaintiff's Daughter was Buried 
4 Jah 1660, and was about 20 years old 
when ſhe was Buried ; and it appears there 
was ſufficient perſonal Eſtate to ſatisfie the 
ſeveral Portions demanded. 
Which Caſe the Maſter of the Rolls ha- 
ving conſidered, and upon the Hearing be- 
fore him, Declared, That he was ſatisfied . 
with 1500 J. apiece, by the Deed and Will 
aforeſaid, for Portions to S/ſan and Martha, 
Daughters of the Plaintiff, was a Debt or 
Duty well fixed in them by the ſaid Deeds 
and Will, and by their Deaths did accrue 
and belong to the Plaintiff rheir Mother, as 
Adminiſtratrix to them, and therefore did 
Decrce the fame ſhould be paid according- 
ly. __ Which 


1 Eee, 72 0. 
| of Settle- 
by a ſubſe- 


and Neu 
proviſions 
made for 
Portions. 


APriorDecd Caſe now ſtands, material or conducing to 


ment barred 


quent Deed, 


ber 1651, for advancing their Portions to 


Reports in Chancery. 
From which Opinion and Decree the De- 
fendants appealed tothe Lord Keeper, who 
being aſſiſted by the Judges, and upon read- 
ing the Deeds and Will aforeſaid, were all 


clear of Opinion, That the Indenture Tri- 
partire, of 27 June, 7 Car. I. is not, as the 


the ſtate of the Caſe, or to the limitation 
of the time for payment of the Portions ; 
for that the ſame is by Dced or Bargain and 
Sale, and Releaſe thereupon in 1651, 
barred, and a New Proviſion made for 
raiſing the ſaid Portions in ſuch manner 
as he ſhould limit by any act in his Life- 
time, or by his laſt Will. By which Deed 
the Survivorſhip between the two Daugh- 
ters is barred, and a proviſion made, That 
if either of them die in the Lifetime of lk 
William the Graudſon, the Portion of her 
ſo aying ſhall not go to her Executors, but 
10 the Grandſen. And William the Grand- 
father, having by his Will of the gth of 
March 1651. wherein he recites the Deed 
of December 1651. limited and appointed 
900 J. apiece to be paid to his Daughters 
feverally out of his perſonal Eſtate, to- 
wards the raiſing their Portions to 1500. 
apiece, having (as is recited) made provi- 
ſion by his Deed dated the laſt of Decem- 


that Value, And he doth by his Will 
declare and appoint, chat ſuch Portions 


— Would 


ſhould be paid unto them the ſaid Saſan 


Ages of 21 Years, or ſooner if they ſhould 


tained the Age of at, in the lifetime of one entire 
William the Grandſon : And the ſaid Deed Froviion, or 


and both of them making one entire Pro- ons ſhould 


— — 


Reports in Chancery. 9 - 
and Martha ſeverally, at the reſpective 


ze Married; and both of them dying un- 4 Peed and 


|; - Will con- 
arried before they or either of them at- red »s 


of December 1651. relating to the Will, 28 


e raiſed, 


iſion and Limitation of the ſaid Porti- ©, 3 


ons, how the ſame ſhall be raiſed, and 
hat time paid, 

His Lordihip and the Judges were all 
lear of Opinion, there was no ground for 
he former Decree made by the Maſter of 
he Rolls, or pretence of Claim to cither 
pf the ſaid Portions of 1500 J. by the 
Plaintiff, as Adminiſtratrix to Saſan and 

artha, and diſcharged the Decree and 
diſmiſt the Bill. 


Beauchamp contra Silverloct, 20 Car. 2. 
fo. 765. 


2 


1 
\ 
£ 


Hat William Beauchamp, the Plaintiffs Orphans 
Father, being a Freeman and Citizen one,,  . | 

pf London, by his laſt Will gives a third 5 S466 25 PR 
. 657, e, 

part of his Lands and Tenements what- e £- = 
oever and whereſoever, to the Plaintiff, 4 * 
and appointed Dorothy his Wife Guardian = 
o his Children, and made her ſole Execu- 
ris, and Richard Cambden, Robert Cheſhn, 


Fol 


10 Reports in Chancery. 


John Pace and Hogan Hovell, Overſeers; 
and the ſaid Dorothy makes her Will after - 
wards, and gave the greateſt part of het 
Eſtate ro the Plaintiff and Willed her 
Brother Hogan Hovell, and her Siſtet 
Margaret Cheſiyn, and the Survivor of them 
to be Guardian to her Children, and made 
the ſaid Hogan Hovel and Margaret 
Lovell her Executors, and died. That 
by Articles of Agreement between Ho- 
gan Hovell, Robert Cheſlyn and Marga- 
ret his Wife, reciting the Will of Dorethy 
Beauchamp, whereby they agreed to admi- 
niſter the Eſtate to the beſt benefit of the 
Children, and exhibit a true Inventory in- 
to the Prerogative Court, and that they 
ſhould with the Conſent, and not without 
the Conſent and Knowledge of each other, 
uſe their beſt endeavours to get in the E- 
ſtate, and not to releaſe any part of ith 
without each others Conſent, and that it. 
Fiogan Flovell ſhould die and Margaret ſur- 
vive, then the Executors or Adminiſtra- 
tors of Hogan Hovell ro make a true account. 
to Margaret of all the Eſtate which he ſhould 
receive of the ſaid Teſtators, and pay the 
ſame to Margaret, or to ſuch perſon who 
ſhall by the Conſent of the ſaid William 
Beauchamp the Plaintiff, be choſen as 
Guardian to receive the ſame, or to ſuch 
perſon ro whom by Right or Law the ſame 
ought to be paid, and the ſame 3 

| an 
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and Covenant is, if the ſaid Margaret 
ould die, and Howell Survive. 

That Robert Cheſlyn died, and the ſaid 
argaret married the Defendant James 
itverlock. 

And Hogan Howell poſſeſs d himſelf of 

the greateſt part of the perſonal Eſtate of 
the Plaintifls ſaid Father and Mother, and 
eceived the profits of the Lands of the 
aid Margaret, recciving only Title as Ex- 
cutor. 
That Hogan Havell made his Will and 
ary his Wife Executrix; and afterwards 
he Guardianſhip of the Plaintiff, the Or- 
phan, is at his Friend's Decree committed 
o Sir William Bateman. 

That the ſaid Mary Fovell, the Execu- 
ix of Hogan, exhibited an Account into 
the Orphans Court of the Money received 
by her Husband, belonging to the Plaintiff, 
our of which Allowances being made, 
here reſted due to the Plaintiff 933 J. and 
hat afterwards the Defendant - Si/verlock 
and Margaret his Wife, the ſurviving Exe- 
cutrix of Derothy, did by their Deed im- 
power Sir William Bateman, then reputed 
no Man of great Eſtate, to receive of Mary 
Hovell, Executtix of Hogan Hovell, who 
as was the other Executor of the ſaid Doro- 
ch, the faid 9 33 J. to the uſe of the Plain- 
ne tiff, and to give a diſcharge for the ſame ; 
nr that Sir William Bateman received it ac- 

Sth | cordingly, 
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cordingly, and gave a Diſcharge for it in 
the Name of Silverloc and his Wife, and 
gave ſecurity after that to the Court off 
Aldermen, to pay the Plaintiff 80 1. 
That Mary Hovell died, and made Ex- 
ecutors. | | 4 
. That the Plaintiff did ſeveral times aſ- 
Bae ter he came of Age, own Sir William 
Money, by Bateman to be his Debtor for the 933 /.l 
— of that the Plaintiff received of Sir Milian 
Truſtees, Bateman 440 l. and gave Acquittances for 
inte the s it; the firſt was on the 4th of Januar, 
W g. Guar. 1663, the laſt on the 25th of July 1666; 
dian, who that the Plaintiff came of Age in Decemb. 
2 _ 1663, and the ſaid Sir William Bateman be- 
5 Al. came Inſolvent at Chriſtmaſs, 1666. ; 
dermen, not The Queſtion touching the ſaid 933 l. 
e A claimed by the Plaintiff, and whether the 
ſolvency of ſame ſhould be charged on the Deſendaat 
Sir V. B. Silverlock, and ſurviving Executor of Do- 
rothy Beauchamp, or on the Defendant Sit 

William Bateman, who had given Security 

to the Chamber of London, as aforeſaid, 

for the Plaintiff's Ule. | 

This Court as to the Executors of Mary i 

Hovell, declared, there was no reaſon to 

charge them therewith; but that they ought 

to be diſcharged and diſmiſt from being 
accountable for the ſame. And as to the 
Defendant Silverlock, the Cale being as 

aforeſaid, declared that there was a clear 

Intention of all Parties to perform the 


| Arti- 
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Articles aforeſaid, and that the ſaid Defen- 
dant Margaret never received any Eſtate 
during Hogan Hovell's Life, and that Sir 
Nilliam Bateman being choſen by the con- 
Went of the Friends 1 the Plaintiffs, and 
by the Order of the Court of Orphans 
appointed Guardian to the Plaintiff, ſhe 


he Court, and impower'd Sir William 


1d given Security to anſwer the ſame, or 
he greateſt part thereof; and when the 
Plaintiff came of Age, he admitted and 
owned Sir William Bateman to be his Guar- 
lian, and received ſeveral Sums of Money 
rom him, and Sir William proved not In- 
olvent till three years after; and ſo there 
deing no default in the ſaid Defendant 
argaret, there was no reaſon to charge 
er the ſaid Margaret with the fame, bur 
hat ſhe ought to be diſmiſs d and diſ- 
harged from the ſame. But Sir William 
nving given Security to the Court of Or- 
phans for 843 J. part of the ſaid 933 J. 
dy him received, by Order of the Defen- 
dlant - Margaret, and that for the reſidue 
being gol. 105.) there was no Securi- 
y given by the faid Sir Wiliam. This 
ourt' declared, That the Defendant 


43 Wargaret ought to be charged with the 
Us ame, and Decreed accordingly, but not 
1 ich Intereſt for it. 


Windham 


the ſaid Margaret gave in an Account to 


Bateman to receive the Money, who before 


- — 


r 
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Windham contra Love, 20 Car. 2. fo, 100. 
21 Car. 2. fo. 741. | 


| Executory HE Bill is, That the Dean and Chap- 
it Deviſe. ter ofWincheſter, June 17 Fac. granted 
|! ro}. a Spit the Premiſſes to Gilbert Searle, his Heirs 
A244: 2144/3, or Aſſigns, during the Lives of the two 
FG g4 4d f. gi. Defendants, Barnaby, Robert and Nicholas 
ſt: Ay ; fx V Moth Love, Sons of Dr. Nicholas Love, and to 
it p be A * e, A the ſurvivor of them in Truſt for the ſaid 
0 FP . p Dr. Love : And the ſaid Gilbert Searle, in 
me” FF 44 17 Jac. demiſed the ſaid Premiſſes toi 
if the ſaid Dr. Nicholas Love for 99 Years, 
% | it the ſaid Nicholas, and the Defendants 
" Barnaby and Robert Love the Sons, or any 
of them ſhould fo long Live; and the ſaid 
Dr. Love had the Original Leaſe made by 
the Dean and Chapter, delivered to him by 
the ſaid Searle; and afterwards the Premiſſes 
by mean Conveyances came to /Vich. Love 
the Son, who claimed the (ame abſolutely to 
himſelf during the ſaid Term, and was the 
reputed Owner thereof. And in the late 
Ulurping Times, the ſaid Nicholas the Son 
had the Premiſſes confirmed to him, and 
the ſaid Defendants never pretended any 
Right, Poſſibility, or Executory Eſtate in 
the laid Premiſſes after the Death of the 
{aid Nicholas the Son. And the ſaid N. 
cholas the Son, by Act of Parliament de- 
clared, forfeited his Eſtate to His Majelty 


1 
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upon account of Treaſon, and His Majeſty 
50. Meranted the Premiſſes to the Duke of York 
Jand his Heirs, and he 18 Car. 2. granted 
the Premiſſes, and all the Writings, to the 
plaintiffs, their Executors, Adminiſtrators 
Wand Aſſigns, during the reſidue of the 
The Defendants inſiſt, That the ſaid 
Pr. Love, the Plaintiff's Father, by his Will, 
15 Car. 1. did Deviſe the Premiſſes to Dal- 
ibella his Wife for Life, for ſo many Years 
of the ſaid 99 years as ſhould be ſpent 
in her Life; and after her Death, then to 
he ſaid Nicholas Love, the Son, for ſo ma- 
ny years of the ſaid term as he ſhould live; 
and after the death of him and the ſaid 
Dulcibella unto the Defendant Barnabas, 
his Executors, Adminiſtrarors and Aſſigns 
for all the reſidue of the ſaid Term, and 
made the ſaid Dulcibella his Executtix, 

ho aſſented to the ſaid Will and Execurory 
Deviſe, and ſhe enjoyed the Premiſſes du- 
ring her Life; and after her Death, which 
as abour 1656, the ſaid Nicholas Love the 
Son entred, and by virtue of the Will poſ- 
ſeſſed the Premiſſes for the reſidue of the 
aid Term as was not ſpent, and not by 
irtue of any Aſſignment, nor otherwiſe 
han the ſaid Executory Deviſe; and if the 
id Nicholas did purchaſe the Premifſes of 
The Ulurpers, the ſame ought not to preju- 
ice the Defendant Barnabys Right and 
25 Intereſt 


R eports in C hancery; 


Intereſt in the Premiſſes by the ſaid ExecuM 

tory Deviſe, which he claimeth after the 

death of Nicholas the Son, by virtue off 

the ſaid Will of his Father, as aforcſaid, 

and ſay, That Nicholas the Son had no o- 

ther Eſtate therein, but in expectancy of 1 

the death of Dulcibella, 4 

This Court referred it to be tryed at 

Law upon this Iſſue (vz.) Whether the 

Defendant Barnaby, by the Will of th 

ſaid Dr. Love, hath or ſhall have any Eſtat: 1 

or Intereſt, or poſſibility in the Premiſſes 

after the death of the ſaid Nicholas Love 

the Son, if the Term ſo long continue. | 

Term is de- The ſaid Iſſue was tryed, where a Spe- 

viſed 2 N. cial Verdict was found, That Gilbert Scar 

nd re» being poſſeſs d of the Premiſſes for the Lives 
Ifue, then of Nice, Robert, and the Defendant 

2 3 7 Barnaby, demiſed the Premiſſes, to Dr. N 

viſe to B. it cholas Love for 99 Years, if either of the 

is too remote Three live ſo long; and that the ſaid Dr 


"ons ' afterwards made his Will, and deviſed the 
2 A, 484 


Premiſſes to Dulcibella his Wife, for het 
Life, and after to Nicholas his Son for his 
Life, and if he died without Iſſue, then ti 
the Defendant Barnaby, and made the ſaid 
Dulcibella Executrix, who aſſented to the 
ſaid Deviſe: That in Eaſter Term laſt” thi 
Special Verdict was argued in the A 
Bench, and upon great Debates Judgmen 
was given for the Plaintifl. PIER 


; Thi 
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This Court Declared, That the Deſen- 


dant hath no Right or Title to the Fre- 
miſſes; and Deerced the Plaintiffs, their 


Heirs and Aſſigns, to enjoy againſt the 
Deſendant. | | 


Vide this Caſe well debated at Common 


Law, in Siderfin's Reports, p. 450. Wind- 
bam and Low. 


Moſeley cont. Maynard, 20 Car. 2. fo. 999. 
| G 22 Car. 2. fo. 274. 


17 


His Suit is, to have the Will of Sir gin to have 


Edward Moſeley Decreed, which up- 


peſ on a Trial hath been found a good Will. 


This Court, with the aſſiſtance of ſudges 


declared, They ſaw no Caule to Decree 
the ſaid Will. 

This Cauſe allo is touching Alteration 
of Poſſeſſion. = 

The Point touching the Decreeing of the 
ſaid Will Heard and Argued again. 

The Plaintiff inſiſted, That it is the 
proper Juſtice of this Court, to ſettle E- 
ſtates in Peace and Quietneſs, and preſſed 
to have the Will Decreed; eſpecially, for 
that no Purchaſor would meddle under 
the Title of the Will, and that the Plain- 
tiff was by the Will to raiſe 10000 /. to 
be paid according to the Directions of the 
laid Will by a time therein prefixed, or elſe 
he forfeited his Eſtate therein. 


Vol. 2. C But. 


ales wean 1 
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Proofs in an 
Original 
Cauſe, not 
allowed to 
be read on a 
Bill of Re» 
view. 


Defendant 
not fo be 
examined 
upon Inter- 
rogatories. 


222 29 2 67, 
| } 70. . ue, 223. 
wy ge. 


This Court ordered a New Bill ro be 


to difcover Deeds and Writings, and toſfi 


Reports in Chancery. 


But the Defendants inſiſted, It is altoge- 
cher improper to decree a Will in this 
Court, eſpecially to the diſinheriting of 2 
Feme Covert, and her Son an Infant, and 
that this Court had refuſed ro decree the | 


ſame in a former Order with Judges 


brought, 

The Point touching the Condition in 
the Will, ſetled on a Bill of Review, the 
Proofs in the Original Cauſe not allowed 
to be Read. 6 


1 
2 
1 4 
1 , 1 
* 
* 


Macklow contra Wilmot, 20 Car. 2. 
fo. 548. 


He Plaintiff would have the Defen- 
dant examined on Interrogatories, 


be examined to other Matrers. | 

The Defendant inſiſts, That what thei 
Plaintiff now moves for may be of dan- 
gerous Conſequence, being to diſcover the 
Eſtates of Purchaſors, to whom the ſaid 
Defendant hath ſold moſt of the Lands 
in Queſtion, and it is now long ſince the 
Cauſe was Heard, and many Attendances 
on the Maſter, and Examinations before 
him, and the Decree is Inrolled by the 
Plaintiff; Wherefore the Defendant-ought+ 
not to be examined on Interrogatories, ſl 
being to put up the Order on Hearing. 


in 


abs W Da: IADAJD-&C 


n Chingy: a 


a Point, that the Plaintiff at the Hear- 
his ng did not think fit to move for. 
This Court, in regard the Examining of 
ndthe Defendant on Interrogatories, is omit- 
the ed out of the Decree, would not now 
zes Prder it. 

be 
Dominus Read contra Read, 20 Car. 2. 
in fo. 146. L. B. 

the | 

ed 


go 


His Caſe is touching the granting A Ne exeat 
Ne Excant Regnum againſt the De- Regnum. 
endant. 


Writ ought not to be iſſued out, for that 
the Affidavit of the Lady Read did not 
-Mcontain ground ſufficient to warrant it. 
For that the Writ is a Writ of Prerogative 
on behalf of the Crown; and the reaſon 
of granting it is, that the Party againſt 
hom it is prayed intends ro convey 
Away ſome conſiderable Treaſure out of 
he Kingdom, or do ſome other Matter 
prejudicial to the King or his Government, 
hich the Affidavit doth not Specifie; and 
if that were, yet no Writ doth regularly 
lie in this Caſe againſt a Lay-man to find 
Security, as this Writ is, but only againſt 
a Clergy-man; neither is the Writ In- 
dorſed, as formally it ought to be, and 
therefore ought to be ſuperſeded, and {e- Superſedeer. 
veral Caſes were offered, and Precedents 
> pro- 


1 Chancery. 
The Defendant inſiſted, that the ſaid 5g 74 - 


2.1. -. conveying and making over his Eſtate to 
[ 7 br a. „ others, ſtanding out an Excommunication 
. pied 


20 Reports in Chancery. i 
produced on the behalf of the Defen- 5 

dants. | 4. 

The Cauſes But the Plaintiff inſiſted, that by the 4 
of a Ne ex- Affidavit of Sir Joh» Read, the Defendant, 


ear Regnum. K 


* 


and abſconding his Perſon, and giving out? 

That he intends to go beyond the Seas, 

the ſaid Writ is well warranted ; and for 
Juſtification thereof ſeveral Caſes and 
Precedents were urged; and it appearing 

that the only matter which carries any 
countenance or pretence of irregular iſſu- 

ing the Writ, that it ought to be for af 

a Clergy-man to find Security, and not foi 

a Lay-man, is an Opinion taken up in a 

; Inft. 159. Poſthumous Work of the Lord Coke, be 
ing called his 3d Inſtitutes, contrary rol 

the general Authorities, Precedents and 

Practice of granting Writs of Ne excaf 

Regnum in former and later Times, which 

are uſual againſt a Lay-man to find Securi-M 

ty, as well as a Clergy-man, or elſe there 

can be no Writ at all to be found in the 

Regiſter againſt a Lay man to find Securi: 

ty in any Caſe, or any Ne exeat Regnum 

againſt a Lay-man; neither is there in the 

Lay-men to Regiſter any ſuch Form of Indorſing the 
5 Writ, as is ſuggeſted, but what is inſerted 
Clegy-men, in the Regiſter is bur a Note of ſome Ob- 
upon a Ne ſeryer. So that his Lordſhip, with the 
. Judges, are of Opinion upon the whole 
| Matter, 
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Matter, that there is no ground to grant 
en : n Superſcdeas of the ſaid Writ of Ne exeat 
Regnum, but that the ſame was well grant- 


the ed, and ought to ſtand, and ordered it ac- 


nt, cordingly. 

to 

ion Dixon contra Read, 20 Car. 2. fo. 46. 

out” G. 561. 

as, Lita 

for HE Bill is, That the Plaintiff being No relief a- 

ind, Sued by the Defendant Read in the — Bond 
& C into to 


ing Sheriffs Court in London, upon a Bond of Solicitor, to 
ny oo J. for the payment of 100 l. to the pay 10% L. 
when a Ver- 


ſu. aid Defendant by the Plaintiff, when the gig ſnould | 
r 2% ſaid CON _ a Solicitor ſhould be recover. . 1 
ſol recover a Verdict on the behalf of one d. % 2. „ 5 
n brale; upon which Bond, though the 22.6: 04,1457 0 
be Defendant was ſo far from being inſtru- i 
ronmental in getting any ſuch Verdict, that | 
ind he ated for 7hrale's Adverſary; yet the | | 


gen Defendant hath gotten a Verdict on the 
ichaid Bond: Whereupon the Plaintiff remo- 

1ri-Mved the Cauſe into the Mayor's Court, 

ere and from thence into this Court by Cer- 

the riorari, and the Plaintiff (according to 

ri. proceedings in ſuch Cales) proved his Sug- 

un geſtions: Vet the Defendant, without a 

the Frocedendo, hath removed the Proceedings procedenas. 
the back, out of the Mayor's Court into the 

ted Sheriff's Court, and hath there taken out | 
)þ-MExccution, and taken the Plaintiff's Bail 1 
chef thereupon and levied 102 /, | 

ole C 3 This 


er, 
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and Intereſt of the ſaid Bond. 


and confirmed his Decree. 


aſter the Plaintiff and Defendant had joyn- 
ed in a Commiſſion for examining of Wit- 
neſl..s, which was for the fame Matter 
here n Queſtion ; and alſo about two days 
before th Execution of the Commiſſion, 
the iaid Defendant cauſed the Plaintiff to 
be Arreited when he was preparing for the 
(aid Commiſſion, ſo that the Plaintiff 
could not execute the ſame. | 
The Plaincift prays, That the Defendant, 
for uch his Abule, being againſt the ancient 
Privilege of this Court to Suitors, that are 
plain in The management of their Cauſes in this 
laintiff two : | 
„ „ before court, may ſtand Committed, and pay 
'ac Zommiſ- the Coſt ot the laſt Commitiion, and da- 
foo, for £2: mages luſtaiued by the ſaid Arreſt: 
i Soar I by the Defendant, and in Execution; ordered to be 
d:icharged, and he Defendant to pay Coſts, and be ar the charge 
of a New Comm(ſhon. | The 


-” 


This Cauſe was heard by the Maſter off 
the Rolls, who ſaw no cauſe in Equity to 
relieve the Plaintiff againſt the Penalty 


This Cauſe came to a Re-hearing before 
the Lord Chancellor, being aſſiſted with 
the Lord Chief Juſtice Zales, who were 
of Opinion with the Maſter of the Rolls, 


Smith contra Holman, 20 Car. 2. fo. 192. 


Hat the Defendant cauſed the Plain - 
till's Bail at Law to be Arreſted ſoon 


| 
9 
1 


c 
| 
| 
| 
( 
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of The Defendant inſiſted, he was igno- 
ro rant of ſuch Privilege, and that the Plain- 
ty tiff was now in Execution. 

This Court, in favour of the Defen- 
te dant, ſpared the Commitment, but or- 
thy dered him to pay the Plaintiff Coſts of 
te the laſt Commiſſion; as alſo his Coſts and 
{s, Damages ſuſtained by reaſon of the Ar- 

reſt, Impriſonment and Proſecution there- 

Jon, and referred to a Maſter of this 

Court to Tax, and that the Plaintiff giv- 

ing a new Judgment for the Debt in Que- 
n · ¶ſtion, the Defendant ſhall at his the De- 
on fendants Charges, preſently Releaſe and 
n-M Diſcharge the ſaid Plaintiff out of Execu- 
it- tion, and the Defendant to be at the 
et Charges of a New Commiſſion, and the 
ys IR Plaintiff to take an Injunction till Hearing } 
n, of this Cauſe. | — 


N — 
Miſeman contra Foſter, 20 Car. 2. ow | 
b fo. 731. — 
"FT Plaintiff's Father, George Brig ges, '. 
by Will deviſed to the Plaintiff 
Ann. 500 J. for her Portion, which was 
appointed to be paid to her at the Age of 
one and twenty Vears, or day of Mar- 
riage, and made the Defendant, Dame 
Ann Foſter, his then Wife, and his Son 
George, his Executors; and by a ſubſequent 
de Clauſe in his Will, declared, That it ſhould 
he C4 be 


_ 


24 
EP an 


wirh con. but 250 J. as by the Memorandum in the 
14 Teng of, G Will, and the reſt to be diſtributed I 
Wl 74 //*-/,74%imongſt the other Children of the Teſta- | 
WEE +2427. tor. „ 11550 [ 
Ih; But the Plaintifl inſiſts, That in this 
caſe there was not by the Will any deviſe 
over to the ſaid other Child ten. 
Some con- his Court, upon Reading the Proofs 
ſent, and touching the Approbation of the major 
Lal part of the Over ſeers, and their conſent. to 
to be paid, the Plaintiff's Marriage, decreed the Defen- Þ 


Aer to 
„ be paid on : . . | | 
. Maris "a «tiff Marrying, as aforcſaid, ought to have 


ee 356 
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be in the power of his Executors, to order 
and diſpoſe of the Plaintiff's Portion, ac- Wh 
cording to their Diſcretion, to the uſe of 
the reſt of the Children, unleſs the Plain- 
tiff ſhould marry by the Advice and Con- 
ſent of the Defendant, Dame Ann, and 
others, who were Overſeers of his Will, 
or the greater part of them: And the 
Defendants inſiſt, That the Plaintift hath | 
Married without ſuch Conſent, therefore 
ought to have but 250 J. Whereas the 
Plaintiff inſiſts, That the ſaid Clauſe was 
intended only in terrorem and awe to the 
Plaintiff Ann, to induce her to take heed 
how ſhe married, and not that ſhe ſhould 
loſe any part of her Portion, ſo as ſhe 
married one who deſerved the ſame, which | 
ſhe hath done with the Conſent of the | 
major part of the Overſeers. 2 | 

The Defendants inſiſt, That the Plain · 


. - 4 $ * "Re 8 » Od 3 * * 
| - — — — 828. 19 —_— = 


= <2 


dants 
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ants to pay the five hundred Pounds 
Ind Damages. 


—_ 


Rowley contra Lancaſter, 21 Car. GE | 
fo. 993. | 


TJ Hat Matthew Lancaſter bequeathed wil. Ae, . 
2 to John Creeke 100 l. thus, (viz ) | 

50 /. in one Month after the Expiration of Deviſe or 

Sis Apprenticeſhip, and the other 50 J. Money to be 
5 x : Paid at A” 2 
F'ithin one Whole year after the Expira- D. to come. 
tion of the (aid Apprenticeſhip, and made Deviſce.dicy 


4 


1 


t» 


the Defendant Executor: That the Ap- before the” © 
prenticeſhip expired 29 Sept. 1664. — ww. * 4a A 
ohn Creeke dying before the Legacy was his Admin. 
paid, the Defendant reſuſes to pay it to 8 4.4 54 lb 
the Plaintiff, the Adminiſtrator of the ſaid . . 
ohn Creeke. | | 
The Defendant inſiſts, That he paid the 
o J. due within a Month after the Expi- 
ation of the Apprenticeſhip, and that the 
aid John Creeke died before the whole 
Year after the Expiration of his Appren- 
iceſhip was expired, and therefore the o- 
her 50 J. was not due to the Plaintiff. 
This Coutt being aſſiſted with Judges, 
vere clear of Opinion, That the ſaid Le- 
gacy was Debitum in preſenti ſalvend in fu- » 
uro, and decreed the ſaid 50 /. to be paid 
f the Plaintiff with Damages. 


/ 


is) 


——_— 


By. 
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1 Fry contra Porter, 21 Car. 2. 
9 od ARELE: 39. f fo. 568. 
( | SC . , IS, PS oufl Mee e446) 
.. Will. HAT the Earl of Newport, Deceaſed, 
1 by his Will deviſed to the Plaintifff 
1 Chancery the Lady Ann, the Meſſuage called Nen. 
Caſes 1338. port Houſe, with the Appurtenances, thus; 
\i 352 (viz.) I do give and bequeath unto the 
al Hg ty Hf. e.. Lady Ann, Countels of Newport, my Dear 
, Wife, all that my Houſe called Newport- 
Lr, Houſe, and all other my Tenements and 
[If 42272 3,4, 5: Hereditaments whatſover in Middleſex 8 
ae. for her Life; and after her Deceaſe, I do 
4. give and bequeath the ſaid Houſe, and all 
if other my Tenements and Hereditaments, 
as aforeſaid, to my Grandchild the Lady 
Ann Knowles, the Daughter of Nicholas 
Earl of Banbury, by the Lady 7/abella my 
late Daughter, and to the Heirs of her 
Body lawfully to be begotten. Provided 
always, and upon Condition, that my {aid 
nl Grandchild, the Lady Ann Xzowles, do 
4. marry with the conſent of my faid Wife, 
4 and of Charles Earl of Warwick, and Ea. 
ward Earl of Mancheſter, or the major 
/ 54 ee part of them. And in caſe the ſaid Lady 
LE, aA L. Ann Knowles do and ſhall marry without 
| 5-3 £6. the Conſent of my aid Wife, and the 
W- 2, 4, e major parc of my Fruſtees aforeſaid, of 
ea. -n gan. ſhall happen to depart this Life without 
any Iſſue of her Body; then I will and 
| bequeath 
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pequeath all che ſaid Premiſſes unto my 
Grandſon George Porter, Son of my de- 
reaſed Daughter, the Lady Ann, late Wife 
P pf Thomas Porter Eſq; and to his Heirs for 
ed, Never. 

tif The Bill is to be Relieved againſt the 
ey-MForfciture of the ſaid Eſtate, for not per- 
18; forming the {aid Condition in the Will, 
the 5 and Marry ing againſt the Conſent of the 
eat Truſtees and the Mother: Yer the ſaid 
rt. Mother was told, That the Plaintiff was 
nd about te marry, and ſaid nothing to the 
Contrary ; whereupon the Plaintiff marri- 
d and hath Iſſue. 

The Plaintiff inſiſting, That if any Er- 
For was committed in Marrying, it was 


dy through Ignorance, and not Obſtinacy, 
olasMhe rhe Plaintiff being very Young, and 
my Knew not of the Proviſo or Condition in 
her the (aid Will; and it would be very un- 
dedcaſonable to make the happineſs of the 
2idÞPlaintiff ro depend upon the Conſent of 
doſtrangers in point of Marriage, to pur it 
"fe, into their power to keep her during her 


Life, either from Marrying, or from her 
Eſtate, and thereby-make them Maſters of 
er Affection or Fortune, and to diſinherit 
her and her Children. 

But the Defendant inſiſts, that the 
Reaſon of inſerting the ſaid Proviſo into 
the ſaid Will was, that the Plaintiff the 
Lady Ann might be diſpoſed of in Mar- 
riage 


5 


1 
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riage without Diſparagement, and there: 3 
fore chat ſhe ſhould marry with the Con- 3 
ſent of the ſaid Counteſs and the two 
Earls, or the major part of them; and offi 
that other Clauſe, (viz.) That if ſhe mar. 
ried without uch Conſent, then he gave the 
ſaid Houlz and Premiſſes to the {aid De- 
fendant George Porter the Infant, and his 
Heirs for ever; and that the ſaid Lady 
Ann having married a Perſon very une. 
qual to her Fortune, and without ſuch 
Conſent, as aforeſaid, having little or no 
Eſtate, had made a wilful breach of the 
ſaid Proviſo or Condition in the ſaid 
Grandfathers Will; and the ſaid Georg: 
Porter claims the ſaid Houſe to him and 
W his Heirs, by virtue of the ſaid Condition 
vl. and Limitation over to him by the ſaid 
1 Lands devi. Will, the Conſtruction whereof is to be 
ſ:d on Con- made out of the Will it (ſelf, and not 
dition the otherwiſe; and the ſaid Lady Ann had 
— Con. notice of the ſaid Will before Marriage, 
ent, and li- there being diſcourle of it by the Truſtees IM 
— ige to her, and ſo the Lady Aun ought not to 
Mariics be relieved againſt rhe (aid Forfeiture or 


without Limitation aforeſaid. a. &-=&. 


82 : 
e ſhall not | Et : 
be relieved, This Court, with the Judges -and on 


_ wa Land peruſual of Precedents, are clear of Opi- 
the remain. nion and fully ſatisfied, That the Plaintiff 
der Man, ought not to be relieved againſt the ſaid 
Forfeiture, and that the ſame was ſuch 


as 
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n-BWas ought not to be relieved in Equity, and 
vo diſmiſs'd the Plaintiff's Bill. 


29 


re- 


Vid this Caſe in 1 Mod. Rep. p. 300 with 
Councels and Judges Arguments, ſcr/a- 


he bs im. i , 

. WD i Fee. 

7 ; Shalmer W _ 21 Car. 2. Da. tt 7 + 
16. oth j>9 
ch HE Bill is, to diſcover the Deeds 8 
no of ſeveral Lands, and whether they 64... 2 


he were not made in Truſt, and whether the 

aid pebt demanded by the Plaintiff, were 

ge not mentioned in a Schedule thereunto an- 

nd nex' d. | 

on BY The Defendant pleaded, That he was a Bill to dif- 

ud BiScrivener by Profeſſion, and hath taken the c, _ 

be accuſtomed Oath that Scriveners do before Trutt 

wot they are made Free in London, whereby ie Ban. 

ad he is obliged not to diſcoyer the Secrets dant ag 

3c, Nof thoſe Perſons buſineſs that employ him Sccivener, 

des in that Trade, without their Leave; an N 

to that he was employed by and aſſiſted not to dif. 

or Sir John Lang ham in the purchaſing of the cover the | 
ſaid Lands, and the Writings concerning his Clients 
the Premiſſes he drew, and hath the keep - Over · ruled. 

on ing thereof by the ſaid Sir Jobn's Directi- 

pi. on, and fo ought not to diſcover the ſaid : F 

iff Writings, contrary to his Truſt, nor any . 

5 thing relating to this Matter. 

C 


as This 
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| Defendant demurred, and ſays, That the 
Law. | 


| T HE Bill is, to have the ſeveral Debts | 


Payment of 


Debts. 
. 4% M144 ſendant Tracy for payment thereof, andi 


Reports in Chancery. 


This Court declared, That the Oath of 
a Scrivener doth not oblige from a Diſco- 
very, more than the Oath of any other Wl 
Free-man of London: And if it had been 
in the caſe of a Counſellor at Law, the 
{aid Plea had been Inſufficient in this caſe ; M 
and over-ruled the Plea, ſaving he is not 
to anſwer ro whom he paid the Purchaſe 
Money. 1 


Alford cont. Pitt, 21 Car. 2. fo. 181. 


HE Plaintiffs Suit is, to have the 1 
q benefit of an Award. To which thei 


Plaintiff ought to take his Remedy at 
This Court over-· ruled the Demurrer. 


Langton & al, contra Tracy &. Aſtrey, 
21 Car. 2. fo. 376. 


due to the Plaintiffs, being Creditors 

of the Defendant Roberts, paid. 
The Caſe is, (viz.) 

That Thomas Roberts conveyed the 
Manour and Lands in queſtion to the De- 


of his other Debts; but before that Con 
veyance to Tracy, the Defendant Nichols 
ſtanding ingaged as Surety for the ſaid 

Robert 


Reports in Chancery. 


of Noberts for ſeveral of the Debts, the ſaid 
-0- NNoberts made the (aid Nicholas a Leaſe of 
jet he Premiſſes for ſixty Years at a Pepper- 
en Torn Rent; and ſuch Leaſe being made, 
he and no care taken for ſatisfying the Debts, 
e ; Ihe Plaintiffs ſuc the ſaid Roberts for their 
ot Pebts, ſo to avoid ſuch Proſecution, made 
aſe {he aforeſaid Conveyance to Tracy in Fee, 
Wpon Special 'I ruſt to pay all his Debts; 
put Tracy combining with the Defendant 
Hſtrey, who had procured the ſaid Nicho- 
Ls to aſſign his ſaid Leaſe to him, after 


he ¶ Notice of the Truſt, contrived a convey» Notice of + 
hefWnce of the Premiſſes from Tracy to him g, _ 5 


the he ſaid Aſtrey by way of Bargain and 
at ale Inrolled, ſo that Aſtrey pretends him- 
lf a Purchaſor of the Premiſſes from the 
aid Thomas Roberts, and not under the 
Rid Deed of Truſt, or Leaſe and Aſſign- 
vent, and pretends the Truſt is deſtroyed, 
he ſaid Conveyance being not Inrolled, 
vhereas the ſaid Decd was well executed, 
bts nd the Truſt accepted, by which the ſaid 
ots Peed cannot in Equity be made void until 
ayment of the ſaid Debts. 

The Defendant Aſtrey inſiſts, That the 


| 
* 


Deed in 


the Peed to Tracy for the payment of Debts Truſt to 
De: as a void Deed, as againſt a Purchaſor, pay Debes, 
\ndRhere being no Creditor party or privy ay" 4. 


Orte not Parties, and no Certainty of Debrs therein appearing ; 
ol uf et good againſt an after Purcheſor, who had Notice of this 


aid ruſt. | , 
ert 4 thereto, 


l 4 
ny 


£334. 
i 
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thereto, nor any Schedule of Debts there 
unto annexed, and that the ſaid Conve) 
ance was voluntary, and made only | 
tween Roberts and his Wife, and Tra 
and the Creditors not Parties thereto 
and that by the ſaid Conveyance, Roben 
was to have all ſuch Money out of thi 
Premiſſes, from time to time, as he though 
fit for the Livelyhood and Subſiſtance i 
himſelf, his Wife and Family, and that ti 

Voluntary laid Conveyance to Tracy being voluntar 
Conveyance. and in its nature but in Truſt for Roben 
b 5 and Revokable by him after the Conveyl 
. ance to Aſtrey; and Roberts having ex 


3 


bited a Bill againſt Trac, to ſet aſide t 
ſaid Conveyance, Tracy ſurrendred ti 
{ame to Roberts, who revoked it, and boi 
cancell'd it; and afterwards Roberts a 
his Wife conveyed the Premiſſes ro Afr 
and levied a Fine thereon. 
But the Plaintiff inſiſts, That after d 
Conveyance to Tracy was made, he declat 
he would pay the Plaintiff's Debts, whit 
is proved by the Plaintiff Sir ohn Knight 
One of the The Defendant inſiſts, That Sir Fo 
Plaintiffs a Anight is intereſſed and Intituled to fon 
Deen. of the Debts in Queſtion, and continu 
antes f © Plaintiff throughout the Cauſe, and 
not ſtruck out of the Bill, and is but 
ſingle Witneſs, and his Evidence denied! 
the Defendant's Anſwer, and therefore 
depoſition ought not to be read. 4 


Reports in Chancery. 


This Court declared, they would ſee 
precedents where a Conveyance made vo- 


redicors named or appearing in any fix d 


i ertainty of the Perſons, and with a Pro- 
wy iſo for the Grantor to have Maintenance 
ut of the Premiſſes conveyed for himſelf 


and Family, without limitation of how 
uch ; whether ſuch Conveyance be Re- 
okable by the Grantor and Grantee. 


udges, were clear of Opinion, That the 
Deed from Thomas Roberts to Tracy, and 
e Truſt thereby created, were made and 
reated with an honeſt Intention to pay 
the Debts of the ſaid Thomas Roberts, and 


but the ſame being made on a Truſt, which 
vas a good Foundation, and a juſt and honeſt 

Conſideration, and none of the Creditors 
complaining of any Fraud, the fame ought 
to be taken as a good Deed, and the De- 
fendant Aſtrey coming in under this Deed, 
and having Notice of this Truſt, and pay- 
ing the Debrs under it, ought to receive 
no Countenance in this Court, but the E- 
ſtare ought to be charged with the ſame, 
in whoſe hands ſoever the ſame ſhall 
come, and decreed the Deed of Purchaſe 
from the ſaid Roberts to Aſtrey to be ſet aſide, 
and Aſtrey to account for the Profits, 
Vol. 2. D and 


untarily for payment of Debts, and no 


This Court, with the aſſiſtance of the | 


& 


that the ſame was not Fraudulent, though Frandalene fl 
no certainty of the Debts appear therein; De 25. 5 bs 'l 


Ze 


| {ll 
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Ante 8. 
RA YE, Aula perſormance of an Award, whereby pol- 
s 20. 


about the 
ſettjng aſide 
* or con 


ing an A- 
ward diſ- 
miſs'd, and 
ſent to Law. 
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and the Plaintiffs, and all the Creditors, 
to be paid their Debts out of the ſaid E- 
ſtate. 


— — — 


Eyre contra Good & al', 21 Car. 2. 
fo. 211. 


* HE Bill is to be relieved againſt a 
Band of 1000 J. Penalty for the 


ſeſſion and profits of Lands are awarded 
to the Defendant. 
The Defendant inſiſts, That there was 
no ſurprize in the ſaid Award, but the 
{aid Award was by the Direction of the 
Plaintiff's Friends, and ſays, it ought not 
to be ſer aſide, which if it was, it would 
involve many Suits; and inſiſted, That 
the ſaid Award is in the nature of an A- 
greement, and ought to be performed. 
This Court taking Notice, that the A- 
ward in queſtion was not made by the 
_ Order of this Court, but that it pro- 
ceeded from the voluntary Submiſſion of 
the Parties; two Judges being choſen by 
themſelves, who declared their Opinion, 
That they ſaw no cauſe to decree the A- 
ward to be ſet aſide, nor on the other ſide 
to confirm it, or to relieve the Plaintiff; 
but ordered both Bills to be diſmiſs d, the 
Plaintiff electing to go to Law: This was 
heard by Juſtice Tirrel. 
M | This 


bove. = 


Reports in Chantery. 35 
This Cauſe came to be Re. heard be- 


fore the Lord Keeper, being aſſiſted with 
Judge Wild, who confirmed the Order a- 


1 


Hale contra Aden, 21 Car. 2. fo. 409. 


Sh HAT Edward Eltonhead by his Will 
8 


ave the Detendant Mrs. Gilbourne 
1000 J. to be firſt paid after his Debts, 
beſides a ſhare out of the dividend of the 
Eſtate, when as after the making the ſaid 
Will, the ſaid Edward Eltonhead and Hen- 
ry Gilbourne, Father-in-Law to the Defen- 
dant Mary Gilbourne, before her Marriage 
came to an Agreement, for what the (aid 
Mary ſhould have out of the ſaid Eſtate, | 
and that there ſhould be but 1100 J. and | 
the ſame was to be in full of what was 0 
intended her thereout, and that the ſaid 
Edward Eltonhead often fo declared, oy | 4 | 
in his Life-time paid 500 J. and after his 4 FD. 
death bs Become paid 100 l. more in W 
purſuance of the ſaid Agreement, ſo as the 9 1 
chief Point then controverted being, whe- an Ayree- De” 
ther the ſaid Defendant Mies. Gilbourne Men avour 

12 Portion, 

ought to have the 1100 l. Portion, and not intended 
1000 J. Legacy, mentioned in her Father's ſeveral Sums, 
Will, or that he intended to give her any 
more out of his Eſtate than the ſaid 
e ie ee 


Reports in Chancery. 


The Maſter of the Rolls declared, That 
the 1 100 J. ought to be in full of what 
the Defendant Gullourne was, and ought to 
have out of the ſaid Eſtate, and decreed i 
accordingly. a 

This Cauſe came to be Re- heard before = 
the Lord Keeper Bridgman, who declared, 
He ſaw no cauſe to alter the ſaid former 
Decree, and ſo confirmed it. : 
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Brabant contra Perne, 21 Car. 2. fo, 146. a 
6 344 


| Epoſitions of Witneſſes under the 
a Hand of a Six Clerk, then in a 
Cauſe between Butt and Perne, about 
thirty Years ſince, the Plaintiff in this 
Cauſe prayed the ſame might be recorded; 
the Record of the Original Depoſitions in 
that Cauſe being loſt. ; 

copies of But the Defendant Pernes's Counſel in- 
5 Depeſitions, ſiſted, it would be of dangerous Conſe- 
NT: - quence and precedent, to ſuffer Copies of i 
ii exemplified. Depoſitions to be Recorded, and uſed as 
90 2 /—/5> Evidence in caſe of Title of Land, there 


being no Cauſe in Court or Parties to the 
ſaid former Suit, there being ſince the Dil- 
miſſion of the ſaid former Suit two Trials 
brought by the {aid Butt concerning the 
ſaid things in Queſtion, upon both which 
two Nonſuits paſſed againſt the ſaid Butts WW 
Title, the Witneſſes which were examined 
in 


Reports in Chancery. 

1 this Court being all then Living, and 
&wo Verdicts upon full Evidence on both 
Wides; and one other Verdict fince 16 64. 
Hath been found for the Defendant's Title 
Deainſt the now Plaintiff's Title, and ſome 
Df the Witneſſes at the faid Trial have 
e B'worn otherwiſe than is expreſſed in thoſe 
d, 5 ppies of the Depoſitions, which the Plain- 
ger oy have now recorded and exem- 

This Court would not allow the ſaid 
6. Copies of the Depoſitions to be recorded 
pr exemplified, but they being before Or- 
Wered fo to be by the Maſter of the Rolls, 
It is ordered they ſhall be vacated and 
made * and cancelled, and taken off 
che File. 


Alexander contra Alexander, 21 Car. 2. 
| fo. 324. 


HE Suit is, to difcover the Eſtate of ams.- i 
Richard Alexander Deceaſed, which is . O e 1 
dme to the Defendant's Hands, to ſatisfie A7a< y · S. 48 
a Debt of 300 /. due to the Plaintiff from > 2+ A+ C 206, 
the ſaid Richard Alexander. 9. HH ;> Sal 4 
The Defendant inſiſted that the Plain- © | 
tiff ought not to have Relief in this Court, 4 
in regard the Aſſets in the Defendant's . 
Hands were legal Aſſets, and nothing ap- 
peared, but that the Plaintiff had her 
proper remedy at Law, having not proved 


D 3 any 


F F Da a 8 =? 7 
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any thing more to be in the Defendant's 
Hands than was confeſſed in the Defen- 
. „ dant's Anſwer. 
Bill eite: But the Plaintiff inſiſted, That this 
| Court hath directed Accounts in caſes of 
this nature to avoid Circuity of Action, 
and further charge and trouble of Suits; 
and that this Court being poſſeſs'd of the 

Cauſe, and the Parties at Iſſue on Proofs, | 
the ſame was as proper for this Court, as 
at Common Law. 

This Court ordered Precedents to be 
ſearched, where this Court hath directed 
Accounts and given Relief in this Caſe, 
and the Cauſe coming to be heard on the 
Precedents and Merits thereof; and the 
Plaintifls inſiſted, that there is ſufficient 
Aſſets of the ſaid Richard Alexander come 
to the Defendant's Hands, to ſatisfie the 
Plaintiff's Debt with Overplus. 5 
' -— , *.- This Court decreed the Defendant, to 
come to an Account for the Eſtate of one 


Blacſ hall, unadminiſtred. 


7 Ale ö 


lle 
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Tate contra Fooke, 21 Car. 2. fo. 939. 


T for 2000 l. mortgaged Longs Court 
and other Lands to Jaſper Edwards, his 


Executors, Adminiſtrators and Aſſigns for . , 3/9.4 
99 Years, and the ſaid Edwards on the > / 5. 


25th of Dec. 1654. re-demiſed the ſame to 


the ſaid John Hele for 98 Years at a Pep- 


per-Corn Rent, on Condition, Thatif the 


laid Fohn Hele, his Heirs, Executors, Ad- 


miniſtrators and Aſſigns, did not pay to 
the ſaid Faſper Edwards, his Executors, 
Adminiſtrators and Aſſigns 2150 /. at a 
certain day therein mentioned, that then 
the ſaid Re-demiſe to be void, and cove- 
nanted for him, his Heirs, Executors and 
Adminiſtrators, to pay the ſame accord- 
ingly ; and in Hillary Term 1654. the 
laid John Hele acknowledged a Judgment 
of 4000 J. to the ſaid Taſper Edwards, for 
the performance of the Covenaats in the 
ſaid Demiſe and Re-demile; and after, in 
1656. the ſaid John Hele for 500 J. mort- 
gaged the ſaid Premiſſes to Joſeph Fackſon, 
his Executors, Adminiſtrators and Aſſigns, 
reciting the ſaid Mortgage to Jaſper Eda- 
wards, to have and to hold the ſaid Pre- 
miſſes to the ſaid Foſeph Fackſon, his Exe- 
cutors, Adminiſtrators and Aſſigns, for the 


reſidue of the ſaid Term demiſed to the 
5 4 ſaid 


4 


Hart John Hiele, on the 2 3d Dec. 1654. Mortgage 
by demiſe 
and re- de- 


40 


Jaclſon, his Heirs and Aſſigns for ever, on 


ed to the ſaid Fackſon all his Equity of 


and Hele aſſigned the ſaid Premiſſes to 


Reports in Chancery. 
ſaid Faſper Edwards, and to hold the Re- 


verſion to the ſaid Joſeph Fackſon, bis Heirs 
and Aſſigns, for the uſe of the ſaid Foſeph 


Condition, That if the ſaid Fohn Hele, his 

Executors, &c. paid to the ſaid Fackſon, his 
Executors, &c. 515 J. in June next fol- 
lowing, then the ſaid Deed of Mortgage 
to be void, and the ſaid Fohn Hele to 
Re-enter, as in his former Eſtate; and the 
ſaid John Fele covenanted with the ſaid 
Jackſon, his Heirs, &c. to pay the ſaid 
515 l. and for further Confirmation, grant- 


Redemption; and afterwards the ſaid Ed iW 
wards and Hele for 2000 J. paid by Fack- 
ſon to the ſaid Edwards, the ſaid Edwards 


Fackſon, with Condition or Proviſo, That 
if the ſaid Hee, his Heirs or Executors, 
ſhould pay to the ſaid Jackſon, bis Execu- 
tors, &c. 2060 J. then the ſaid demiſe from 
Hele to Edwards to be void; and after- MW 
wards in 1657. Edwards aſſigned the ſaid i 
Judgment of 4000 J. to the ſaid Fackſon, 
his Executors, &c. and the ſaid ele in 
1660. died, leaving the ſaid Defendant IE 
Sir Thomas Hoole his Nephew and Heir. 

And the ſaid Fackſon having made his 
Will, and deviſed to his Daughter Sarah, 
Wife of the Defendant Alford 2000 l. and 
to the ſaid Joſeph Fackſonw his Son 2000 > 


Reports in Chancery. 

ich his Lands, Tenements, &c. and to the 
Jeirs of his Body; and for want of Iſſue, 
en the one half of his Lands ſo given to 
is Daughter Ann Tate, and the other half 
> his Daughter Earle and the Iſſue of their 
odies equally ; and that in caſe his per- 
>nal Eſtate fell ſhort, then every Legaree 
o abate in proportion to make it up the 
ne half, and the other half his Son Foſeph 
ould make good out of what he had be- 
ueathed to him, and made the Defendants 


his Eſtate ſhould amount to more than 


of e had beſtowed, then that the ſaid Foſeph 
d. Ind Sarah ſhould have the one half of it, 
-Ind his Son Tate and his Wife, and his 
as Won Earle and his Wife, and what Child 


e ſhould have living at his Deceaſe, the 


at ther half: Afterwards the ſaid Foſeph 
S, {M-ckſor, having in his Account accompted 
u- Whe ſaid Mortgage Money as part of his 
m Wcrſonal Eſtate in 1661, died, leaving the 


aid Foſeph Jackſon his Heir ; that no en- 
y had been made either by the Teſtator 
his Life-time, or by the faid Joſeph his 


remiſſes; but the ſaid Fohn Hele and Sir 


homas Hooke had received all the Rents 
Ind Profits. : 


„ So as the Queſtion was, whether the 
d id Mortgage · moneys are due and payable 
che Heir or Executor of the ſaid Teſtator 
1 © © This 


ate, Earle and Aldworth Executors ; and 


on and Heir, upon the ſaid mortgaged 


4t 


1 
- 
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. 


| 
HY 
1% 


La As 


42 
Mortgage- 
money pay- 
able — 44 
Executor, 
and not to 
the Heir, by 
ſeveral good 
circumſtan- 
ces in the 
Conveyan- 
ces. 


32 632 ＋ real Eſtate by Name to his Heir, beſide 
/ 


the Heir to diſcharge the Judgment or thi 
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This Court upon reading the ſaid Dec 
and Will, conceived that there was n 
queſtion in the Caſe, but that the ſaid ſ 
veral Sums of 2000 J. and 500 J. bein 
the Mortgage-money, ought not to go ij 
the Heir, but to the Executors, and to b 
accounted part of the Teſtator's perſon 
Eſtate, he having by his Will given h 


his Portion of 2000 l. and one ꝗth part 
the Overplus of his perſonal Eſtate, th 
rather, for that it was not in the power 


Mortgage, and the Moneys by the ſeveral 
Proviſoes being made payable to the Exel 
cutor, and not the Heir; and the Orig 
nal Mortgage being but for Years, tho 
altered by Act in Law, and the Teſtatoſ 
having by Will charged the Lands devi 
ſed to his Heir to ſupply the Deficiency 
if the perſonal Eſtate ſhould not be (uf 
cient: Whereas, if he had not taken thi 
Mortgages to be part of his 1 E 
ſtate, he would have ſupplied the (ame 
out of the Mortgages; and decreed Si 
Thomas Hooke to redeem, and he pay thei 
Plaintiffs, the Executors, the Mortgage - 
money with Intereſt. | 


Tolſon 


Reports in Chancery. 


Tolſon contra Lamplugh, 21 Car. 2. 
fo. 786. 


ate Father Deceaſed, was Plaintiff againſt 


inſtanley, Defendants. 

The Defendant Lamplugh inſiſted, That 
here is no colour or ground for the uſing 
he ſaid Depoſitions taken in the Cauſe, 
herein the ſaid Henry Tolſon was Plaintiff 

t the Trial, directed choſe Depoſitions, be- 
ng taken in a Cauſe whereto neither of 
he Defendants, the Lamplugh's, are Par- 
ies; and there is more * bf of the 
Title between the Defendants the Lam- 
lueh's, and Mr. Molline and Winſtanley, 
han between the ſaid Lamplugh and the 
Plaintiff Zolſony, 

The Plaintiff Tolſon inſiſted, That the 
Defendants the Lamplugh's claimed and de- 


is Wife, and Winſtanley, and ſo the ſaid 
Depoſitions ought to be uſed at the Trial, 
hich the Defendant denied. 

This Court declared, That the Depoſi- 
ions in the ſaid former Cauſe, ought not 
o be uſed againſt the now Defendants the 


mplugh's, unleſs they claim under the 
; ſaid 


He Plaintiff prays liberty to make Depoſitions 


b taken in a 
uſe of Depoſitions taken in a former F ie 


zuſe, wherein Henry Tolſon, the Plaintiff's made uſe of. 


de braham Molline and his Wife, and Mr. e--2- vs. 


ived their Title under Mr. Molline and 
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0 
%. 
W109, 110, money. 
735 7. Defendant 
pleads it is 
33 Years 
ſince, and 
never an 


Suit for it, 
but the 


mer Parties 

concerned 

dead ; per 

Cur" a good 
Wer Plea. 


Land enjoy- dants the Executors have nothing to ſhew iſh 
ed, and for- for the Payment and Caſe, and all former 


dants hope this Court will not ſu 


i 7 Hat. g3 E 
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ſaid former Defendants; but if they do 
then the ſaid former Depoſitions ought toi 
be admitted as Evidence againſt them. 


Hunton contra Davies, 22 Car. 2. 
fo. 386. 


HE Bill is for 500 /. Remainder off 
2900 l. which Mr. Hugh Ordley was 
to pay for the purchaſe of Land to the 
Plaintiff's Father, which 500 l. was decreed 
to be paid to one Caſtle in 1637. for the 
uſe of the Plaintiff, which 500 J. and 
Intereſt comes to 1184 J. and to have thei 
Defendants the purchaſors of the Land to 
pay it. 

To which Bill the Defendants, the Exe-· 
cutors of Ordley, pleaded, That Mr. Oral 
lived in London till 1662. and the Plaintiti 
might have had remedy againſt him, and 
it being a Debt 33 Years ſince, and no 
Suit commenced againſt Oraley in his Liſe- 
time, nor any till now, and the Lands 
enjoyed by others now, and the Defen-iſ 


parties concerned therein being dead, and 
therefore after all this time che Defen-W 
ppoſe 
that the ſaid Money is unpaid, or that the 
Defendants ought to be charged therewith, iſ 
and the Defendants being Executors and 


Strangers 
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L to 


ood. 


Malpas contra Vernon, 22 Car. 2. 
fo. 360. 


1 


the cree, whereby the Plaintiff is de- * e 45. 

el eed to pay more Money than by his A- 3. , g. 

the reement on his Purchaſe he was to pay. | 7 . 1 
aa This Court declared. That withour a, Ge, , , | IM 
che ecial Agreement at the time of the Pur- . e. ql. 


ale, for payment of the Debt claimed by 
e Defendant, the Plaintiff ought not to 
 oblig'd by the Decree to pay the Defen- 


je Decree, or any Proof offered at the 
caring. 

The Defendant inſiſted, That by the 
roofs there is an Agreement proved, 
hereby the Defendant, amongſt other 
reditors was to be ſatisfied his Debt. 
Now the Point being, whether any 
cial Agreement was made for the pur- 


rangers to all the Matters aforeſaid. 
This Court held the Plea and Demurrer 


Bill of Review, to Reverſe a De- Bill of Re- 


ants, no ſuch Agreement appearing by 


No new 
Proofs ad. 
mitted u 


ble aforeſaid, and the Court had declared a Bil! __ 


nd . 
n. new Proofs could. be admitted in the Review, u 
We auſe, this Court Ordered by Conſent, That Agreement. 


greement on the old Proofs, and no o- 


Comes 


e Cauſe be heard on the ſaid point of A 42, // 
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Bill of Re- 


her Conſent charge the Inheritance, whei 


ſettle 300 l. per Annum, and ſeveral Req 


Reports in Chancery. 
Comes Caſtle-Haven contra Underhill, 
22 Car. 2. fo. 106. . 

His is a Bill of Review, to Reverſe 

Decree in 12 Car. I. wherein the no 
Defendant was Plaintiff againſt the Lad 
Vice-Counteſs of St. Albans, his Wife an 
others, Defendants: T he points of Err 
were, That the Decree was grounded on 
Bill exhibited by the now Defendant 
gainſt the ſaid Lady St. Albans, his thi 
Wife, and was made by Conſent, withor 
any Judicial Hearing, whereby a Sert| 
ment and Diſpoſition of the ſaid Ladi 
Lands, whereof ſhe had an Eſtate in Fe 
was made without any Fine or Recove 
levied or ſuffered, or any other legal A 
done, to bar and bind her or her [nhe 
trance, which the ſaid Plaintiff conceiv: 
could not be done, the ſaid Lady beit 
a Ferne Covert, and could not in Law 
Equity Conſent, nor could her Truſtees! 


in they had no legal Aſſurance. 
The now Defendants inſiſt, That 2 Cari 

the faid Lady St. Albans, after her Inte 

marriage with the now Defendant, d 


veries were (uffered, whereby the far 
would have come to the Defendant af 
the ſaid Ladies Death, as an — 


Reports in Chancery. 


e, the ſaid Lady dying without Iſſue. 

That afterwards the ſaid Lady and the 
' Wcfendant came to another Agreement, vi⁊. 
That the Defendant ſhould have 4oo l. 
y Annum out of the ſaid Ladies Eſtate, 
him and his Aſſigns for Life, and in con- 
deration thereof the (aid Defendant a- 
eed to quit and debar himſelf of and 
om all claim and intereſt to any of the 
ſt of the ſaid Ladies Eſtate, real or per- 
nal, during their joynt Lives, or after her 
zarh ; and in cale of failure of Payment, 
the ſaid Ladies Death, the Defendant 
as to enter into all the Eſtate for Satis- 
tion; which ſaid 400 J. per Annum was 
tled by Deed Tripartite, 14 Car.. and the 
id Agreement and Settlement was con- 
med by a Decree 17 Car. 1. by the con- 
t of all Parties, and that the ſaid Lady 
Will gave away from this Defendant 
her Lands and perſonal Eſtate, which 
2 Defendant had given her power to do, 


| d ſhe died, and for Non-payment of the 
gend 400 J. per Annum the Defendant en- 


xd upon the Lands, liable to the pay- 


», Wnt thereof, and the Defendant hopes the 
nd Decree ſhall not be Reverſed. 

The Plaintiff inſiſts, That the Title in 
dec in the Ladies Eſtate was in Truſtees 
ſaul fore her Marriage with the Defendant, 


d fo agreed to be continued without 
intermedling therewith, he bringing 
no 
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Bill of Re- 
view dil. 
miſs d, for 


that its along length of Time ſince the Decree was mad 


time ſince the 
Decree was and how long they were reſting under 


made, and 


the Plaintiffs Heirs have a benefit by the Ladies ſepara 


reſted under 
it without a- 


ny Com- 
plaint. 


Revocation łitance, and that the Uſes upon the Rec 
of Uſes. A. veries were with power of Revocation i 


12 . 


e e, 106 2/1 
FALAD. C. Oe the ſame, and ſetled the ſame in Truſt fa 


the ſaid Recoveries ſhall convey part 
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no Additional Eſtate to the ſaid Lad y. and 
that there was no Fine levied to the Tru 
ſtees, or otherwiſe, of her Eſtate of Inh: 


the Lady alone, and that purſuant to ſuc 
power by Deed, 14 Car. 1. ſhe revoke! 


ſuch Perſons, and their Heirs, as ſhe by he 
Will ſhould appoint, and that the ſaid Tr 
partite Indenture and Decree did not dilf 
charge the Truſt, nor take notice of th 
Recoveries, and that the ſaid Lady i 
1659. did appoint, that her Truſtees upc 


her Land to the Plaintiff Solmes's Fathe 
and the Plaintiff Terrell, and the reſt t 
her Heir at Law; and that in 1650. t 
ſaid Land came firſt to be charged, whic 
was after the Ladies Death, and preſent! 
after there appeared Infancies, which 
the reaſon the ſaid Decree was not ſoon 
impeach'd. : | 

This Court being aſſiſted with t. 
Judges, taking into Conſideration ti 


withour any Complaint, and that ti 


power of diſpoſing, who diſpoſed accon 
ingly by her Will. 


1 T 


8 
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This Court, with the Judges, declared 
and are of Opinion, that the ſaid Decree, 
grounded on the Tripartite Indenture 
14 Car. 1. was and is a good Decree, and 
ought to be performed; and diſmiſſed the 
Bill of Review. 


White contra Ewens & aÞ, 22 Car. 2. 
fo. 237. 


His is upon an Appeal from a Decree; Appeal frotm 1. 
the Caſe being, That Dame Ann Brett, Pecree, | 


Relict of Sir Alex. Brett, having a Joynture © 7 65 144, 165) if 
in the Manours and Lands of Whitſtanton, þ1 
and Alexander her Son having on the i 
Marriage with Elizabeth the Daughter of 
Sir William Kirkham , agreed to ſettle 
250 l. per Annam, Joynture on the ſaid E- 
zabeth ; but being diſabled to do it, by 
reaſon of Dame A4xz's Joynture, he being 
ſeiſed only oſ 1 20 J. per Annum in Whit- 
land, and the Reverſion of Tarkcombe, the 
ſaid Alexander agreed with the ſaid Dame 
Ann, That his Heirs, Executors, or Admi- 
niſtrators, ſhould pay yearly after his 
Death, ro Sir Humfrey Lind and George 
Brett 250 l. per Annum during the ſaid 
Dame. Ann's Life; if the ſaid Elizabeth 
ſhould fo long live; and thereupon the 
ſaid Dame Ann joyned with the ſaid A- 
lexander in a Grant of a Rent-charge of 
250 J. per Annum out of Whitſtanton for 
Vol. 2. E the 


1 
11781 
: 


» 
* 
- 
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the Joynture of Elizabeth; and Alexander 
12 Fac. I. demiſed Whitland and Tarkcombe 
to Lind and Brett the ſaid Truſtees for an 
hundred Years, to commence immediately 
after ſuch time as the Heirs, Executors or 
Adminiſtrators of Alexander ſhould fail 
to Pay the ſaid 250 l. per Annum to the 
ſaid Truſtees during the Life of the ſaid 
Elizabeth. 
That 15 Fac. x. the ſaid Alexander died, 
and there being a failure of payment of 
the 250 J. by the Children, Executors, &c. 
of the ſaid Alexander, to the ſaid Eliza- 
beth, or to the Truſtees, for the uſe of the 
ſaid Dame Ann, the ſaid Dame Ann paid 
the ſame out of Mhitſtanton, and thereby 
the ſaid Leaſe of 100 Years of Whitland 
and 7Tarkcombe did commence ; and there- 
upon ſhe entred, and received the Profits 
of Whitland, and the ſaid Dame Ann paid 
= 2501. during the lite of the (aid Eliza- 
eth. | a 
That the ſaid Alexander leavi 


ng three 
Children, viz. Robert, and Ann wholly 


unprovided for, and by Agreement the ſaid 
Dame Anz was to pay 80 J. per Annum 
for the ſaid Children's Maintenance, from 
the Death of the ſaid Elizabeth their Mo- 
ther; and that the ſaid Dame Anz and her 
Truſtees ſhould Aſſign the ſaid Leaſe of 


100 Years to the {aid Children, when at 
| That 


SK 8 


R . 7 . 8 


— 
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That 17 Jac. r. the ſaid Leaſe was 
aſſigned ro the Children, to commence 


from 1636. that the ſaid Dame Azz paid 
the ſaid 80 J. per Annum Maintenance, 


which with 1750 l. ſhe had paid to the ſaid 


Elizabeth, amounting to more than the 
Value of the (aid Leaſe of Mhitland, 
whereof ſhe received the Profits, till 
about 1636. the ſaid Mary one of the 


| Children being dead, and that the Defen- 


dant Ewens having married Ann the other 
Daughter, they and the ſaid Robert Brett 
the Son held the ſaid Premiſſes as Joynt- 
tenants by virtue of the ſaid Leaſe; but 
the ſaid Robert Brett receiving more of the 
Profits than his Share, the Defendant 
Erens and his Wife ſued out a Writ of 


Partition in 1654. a Moiety was delivered Partitio 


to the Defendant Ewers, and judgment 
given, that the ſame ſhould be held in 
ſeveralty; and the Defendant Ewens, 
12 Car. 2. for 132 l. Fine, and 20 J. per 
Annum, demiſed part thereof to the Defen- 
dant Narſe, who aſſigned to the Defen- 
dant Rutland. 

That the Plaintiff Mhite inſiſting, That 
Robert Brett acknowledged a judgment 
to Richard Mhite in 1644. extended the 
Defendants Moiety, and brought an Eject- 
ment, and got a Verdict by ſurprize; ſince 
which the Defendant brought an Action, 
and obtained a Verdict, whereupon the 

E 2 Plaintiff 


n. 
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Plaintiff exhibited his Bill, and hath ſtay. IM 
ed the Defendants by an Injunction. | 


To have an account of the Profits 


received, and a Leaſe 12 Jac: 1. being 
20 Years ſince, is contrary to the Limita- 
tions and Rules both at Law and E- 
quity. | 

The Plaintiff inſiſts, He is now in the 
place of the ſaid Robert, but in a better 
Condition, his ſaid Judgment under which 
he claims being long ſince extended in the 
Life-rime of the ſaid Richard White and 
Robert Breit, and before any Action 
brought, and if the (aid Leaſe be fſaris- 
fied, the ſame ought to be ſer aſide: And i 
to take off the length of Time inſiſts , 
That by a Decree made in the Court of 
Wards in 1640. the Defendants were to iſ 
account with the ſaid Robert Brett, and i 
the Plaintiff's Father Richard White really 
lent the ſaid Money for which the Judg- 
ment was got; and in 1646. on Extent, 
had a Moiety of Whzitland delivered, 
and that notwithſtanding the Leaſe to the 
three Children, the Lady Ann had Pol- 
ſeſſion of Whitland till 163777. 

The Defendants inſiſt, That the Lady 
Ann paid 1750 J. and 8ol. per Annum, 
during the Minoricy of the Children, 
which is more than the Value, ſo look'd 
on her ſelf an abſolute Owner, and dil- 
poſed of the ſaid Leaſe, whereof the ſaid 
Robert 
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Robert had a Moiety, and that this differs 
from ordinary Mortgages, the Leaſe be- Leaſe to 


commenc 
ing to commence after failure of Pay- 3 


after failure i 
o My ment by the Heirs, Executors or Admi- of payment. i 
L. niſtrators of the ſaid Alexander, and there . -6. 8 


was no Proviſo therein, and that the ſaid 
Lady Aun in all probability hath paid 
many Hundreds of Pounds, and Elizabeth 
might have lived many years longer; and 


n though the Lady Ann had paid treble the 
ze Value, yer ſhe muſt have been contented 
d wich her Security, and the ſaid Robert 
n Brett did not think the ſame worth Re- 
<. deeming; and tho' the Reverſion in Fee 
d was extended in 1646; yet the ſaid Ro- 
s. bert Brett and the Defendant Enens con- 
of tinued Poſſeſſion till Judgment on the 
to Writ of Partition, and from thence till 
1d 1662. which was 20 years after the Pla in- 
ly tift's Judgment, and the Lady Aun was to 
g-. Continue Poſſeſſion till the Children at- 
N. fained 21 Years of Age, which was in 
ry 1636. when the ſaid Demiſe to them made 
he did commence. 5 
XP. This Court being aſſiſted with the 
Judges, were of Opinion, and declared 
ay themſelves. fully ſatisfied, That the Plain- 
„ tiff ought not to have any Relief againſt 
n. che Defendants, but that the Bill ought to 
d be diſmiſſed, for that his Lordſhip doth 
li cake a difference betwixt the Leaſe which 
iid is to commence after failure of Payment, 


E 3 898 
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Difference and a Mortgage with a Condition ſubſe- 
Leal. which quent, and the rather in this caſe, for that 
is to com the breach was in the failure of payment 
Saile after of 2501. per Annum, which the ſaid Lady 
ilure of a 
Payment, was thereby obliged to pay for a young 
and « Mort- Liie, and ſo might have been paid for 
gage Pith many Years, and if it had been paid in 
ſubſequent. the Caſualty for 20 Years, the Heirs would 
never have redeemed it, and therefore no 
Reaſon why the Plaintiff ſhould take 
advantage thereof; and alſo the Agree- 
ment before mentioned, between the ſaid 
Dame Ann and Xirkham weighed much in 
this Court, to which Agreement Robert 
the Heir, by his enjoying. of the Premiſles 
ſo aſſigned, together with the Defendant W 
Ewens and his Wife, after he came of Age, 
conſented, and there was no diſturbance 
during the Tenancy in Common as to the iſ 
Right, but as to Perception of Profits only, 
and the Hcir permitting the Defendant 
Ewens and his Wife to have Judgment on 
the Writ of Partition was a Conſent of 
Redemption the whole, and in this Conſent it is not 
after a long the Heir, but a Stranger who ſeeks to 
redeem, and no man that puts himſelf 
after ſo long a time into a Condition to 
redeem, ſhall have any Relief here; and 
Plaintifr not it is the ſtronger againſt the Plaintiff, that 


relieved up. no Conſideration is proved for the ſaid 
on a Judg- | 
ment entred into 60 years ago, and no Conſideration proved. 


Da; a4, , 145) 
FRO ard 


Judgment, 


* 
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Judgment, which was entred into ſo long 
ſince as the Year 1640, and after 60 


Years, this Court will not relieve the 
Plaintiff, but diſmiſs the Bill. 


Boulter contra Cheſter & al", 22 Car. 2. 
fo. 60. 


HE Queſtion being, Whether the B. il 8 
Plaintiff Boulter, who was a Surety Gel,  /22.1 

for one Ree, ſhould pay any more than __ ; 
the Sum of 40 J. for which he was Bai! 
for the Appearance of one Roger Ree at 
the Defencianr's Suit, the Ac etiam Bill be- 
ing only for 40 /. whereas the Defendant 
demands 55 J. for a Years Rent for the 
Premiſſes, and 10 J. damages for want of 
Repair of rhe Premiſſes, beſides Colts, 
and would fix the ſame on the Plaintiff 10 
the Bail; but the main Queſtion being, —— 
Whether the Bail ought to anſwer or pay Bail to an f 
any more than what was expreſs d in the fue 
Writ, which is 40 J. or whether he ought xox go 
to anſwer or pay what might have been preſs'd in the 
recovered, in caſe the ſaid Ree, for whom gin“ 
the Plaintiff was Bail, had appeared and 
defended the Action. | 

This Court conceived, That the Defen- 
dant Stretton ought to have no more than 
what was expreſſed in the Writ and Ac 
etiam Bill, for which the Plaintiff was only 
Bail, but his Coſts in the ſame already taxed 
at Law and by the Maſter, and ordered the 


lame accordingly. E4 Hiper 
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Floyer contra Hedgingham, 21 Car. 2. 
fo. 80g. 


"THAT no Copyholder ought to b 
opyholder, 1 | Py ni g be 
a oo to be ad. | admitted to any Copyhold Eſtate 


mitted by 
8 by Letter of Attorney, for that he ought 


| Attorney. to do Fealty at the time of his Admittance, 
ee, /372hwhich cannot be done by an Attorney; 


272 but ought to be done in Perſon, by reaſon 
PF» 2 46, 2/6 that no man can {wear by Attorney. 


C Ih 
" 
l 
\ 4 
j 


Hunt contra Jones, 22 Car. 2. 


I. THE Bill is, That the Defendant one, 
11.8 who is the ſurviving Truſtee may 
nn Limitation Aſlign and convey all his Intereſt and E- 
m_— ofa. ſtate in Brockley in Com. Worceſter to the 
| | t Ad ps / Plaintiff, the laid Plaintiff Intituling herſelf 
a, Fhereto as Adminiſtratrix to Edward Pal- 
FI $A „ mer; the Plaintiff ſetting forth by the Bill, 

| " That Edmund, late Biſhop of Worceſter, did 
by two Indentures of 30 & 31 Eliz.demile 
the Premiſſes to the late an and her 
Aſſignee, during the ſeveral Terms and Rent 
therein expreſſed, that the ſeveral Eſtates, 
Terms and Intereſts being come and veſted 
in the ſaid Edward Palmer for the Remain- 
der thereof; he the ſaid Palmer by Deed in 
1652, in Conſideration of a Marriage then 
to be had between him and the Plaintiff 
Mary, aſſigus the ſaid Premiſſes unto Giles 
1 | 2» Palmer 


' 
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almer and the Defendant Jones, and their 
vecutors, for the reſidue of the ſaid 
erms upon Truſt ro permit Elizabeth 
almer, Mother of the ſaid Edward, to 
joy the ſaid Premiſſes for Life, and then 
> the ſaid Edward for his Life, and after 
icir Lives, then to the Plaintift Mary for 
er Life, and after their Deceaſes, then to 
e Heirs Males of the Body of the ſaid Ed- 
ard Palmer and the Plaintiff Mary, and 
xr default of ſuch Iſſue, then upon Truſt 
vr the right Heirs of the ſaid Edward, to 
ir own Ule, benefit, and diſpoſe, as by 
ic ſaid Deed, &c. 

That the ſaid Edward and Flizabeth 
ulmer being Dead, Letters of Admini- 
ration were granted to the Plaintiff Mary, 

y virtue whereof ſhe is well Intituled to 

e ſaid Premiſſes, and to the truſt and 
encht thereof for the Remainders of the 
aid Terms to come, and that the Defen- 
ant Janes, as the ſurviving Truſtee, ought 
aſſign to the Plaintiff, and the Plaintiff 
fiſts, that all the Remainders after her 
death are void in Law and Equity. 

The Defendanr Jones inſiſts, That the 
ruſt Extends to the Child or Children of 
he ſaid Edward Palmer, and the Defen- 
lant Elizabeth Palmer, an Infant, being 
lis Daughter ſhe may queſtion him for 
he ſame, in caſe he ſhould Aſſign as afore- 
aid, and prays the Court will take care 


J for 


22 
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for the Infants. But the Plaintiff inſiſtis 

That both in the caſes of Executors a 

Adminiſtrators the Point hath been { 

Limiation quently Adjudged, and the Limitation 

in Truſt for the Heirs Male, or Heir General, beim 

Heirs Males, void Limitation in Law, where there 

| Lav. * 1 the Truſt ſhall come to t 
"ms L 2444286, Adminiſtrator. 

| | 4-8 Aol the Be This Court declared, That both in L 

, n{firofcthe and Equity the benefit of the Truſſ 

14 


&. 28 oY ſuch caſe doth belong to the Executor 


Executor or Adminiſtrator ; but the Plaintiff A 
__ Adminiſtr- having married the ſaid Plaintiff Mary. x 
| |; a HL claiming in right of her who is Adm 
7 5 %. ſtratrix to her former Husband Hd 


Palmer, the Court thought ir hard, 
by virtue of the ſaid Auminiitrarion { 
ſhould carry away the Etflare to her | 
cond Husband, and thereby {trip che 
fant thereof, from whole Father the kt: 

 firlt moved, and it not appearing chat tt 
Eccleſiaſtical Court, when they gram 
the Adminiſtration, took any Conlide 
tion for a diſtribution to be made for 
Proviſion for her, this Court would co 
ſider of the Caſe, and alſo of the Lin 
tation and Conſideration of the ſaid Dee 
and deliver their Opinion. | 

This Court being ailiſted with t 
Judges, it appearing that the Intereſt a 
Eſtare of the Terms and the Truſt a 
Benefit thereof, is by the Death of 2 (ai 
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ward Palmer and his Mother, come to 

> Plaintiff Mary for her Life, and there 

ing but 30 Years of the ſaid Term to 

me, and in regard the Eccleſiaſtical 

hurt cannot make a Diſtribution of the 

ainder of the Terms, not knowing bur 

t the ſaid Mary may live till the Expira- 

n thereof. 
This Court directed the Defendant ones The Tru- 
aſſign and transfer the Premiſſes and all ſtee — 
$ Intereſt therein, &c. in the ſaid Terms che afmine. 
the Plaintiff, or ſuch as they ſhould ap- ſtratrix. 
int. 28, C. 


Darrell contra Whitchot, 20 Car. 2. 
fo. 516. 

TEE Plaintiff had a Truſt in a Leaſe Tut. 
of a Coal Farm by Patent from the 


newed by the King, and other Truſtees 
med therein, and the Defendant being 
e of the Truſtees, inſiſts, he was a joynt 
atentee for the valuable Conſideration of 
Wo /. But the Plaintifl inſiſts, The Defen- 
ant comes in as the Plaintiff's Truſtee, 
d not to be ſubject to the ſame Truſt in 
To — Leaſe, as he was under the Old 
aſe. Ro 
But the Defendant inſiſts, The New- 
MWarent was to the New Truſtees for Ser- 
ce done by them to this King, and this 
Pefen · 


owt 7 


) a EN 2 * 
te King, which Leaſe was afterwards . LL 24. 
7g. 665: , 
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Defendant's 500 7. and this Defendant w; 
not Truſtee for the Plaintiff, but. was j 
for his own Uſe, which Patent this Deſe 
dant had pleaded, and was allowed. 
An Old vet the Plaintiff inſiſted, There was 
. continued Truſt, and the Defendant an 
re King declared, he had a reſpect for th 
or Patent. Old Tenants, and the Defendant comin 
in under the Tenants Intereſts, ought t 
be in Truſt for the Plaintiffs, and thy 
No Tenant tho' there be no Tenant right againſt th 
nu, Ring; yet the King did conſider the I. 
* -.- nants, and that this Caſe is but the ſam 
Mortgagee, with that where a Mortgagee or Truſte 
3 renews a Church Leaſe, in which Caſe 
Church this Court had given Relief. | 
Leaſe, the This Court with the Judges declate 
1 4 their Opinion, That there was no ground 
ea at all ro Relieve the Plaintiff, and fo di 


| . -* + «Bildiſmit. Miſſed his Bill. \ 


— 


8 31 . ; 5 
1 | Epiſcopus Sarum contra Noſworthy, 
We 23 Car. 2. fo. 720. 


HIS Cale is touching a Rent of 
67 l. per Annum reſer ved on a Leal 
of Lands made by John late Biſhop e 
- Exon to the Defendant, and the Plaintil 
by his Bill ſays, the Defendant never pail 
the ſaid Rent to the Plaintiff, nor any pat! 
thereof during all the time he was Biſhoj 
of Exon, which was for 6 Years, whereby 


Rent. 


Reports in C hancery. 


great Arrear is incurr'd and due to the 
aintiff from the Defendant, for which 
e Plaintifi ſeeks Relief. 

The Defendant inſiſts, That he directly 


was Biſhop of Exon; but he refuſed the 
e, having an intention to impeach the 
d Defendant's Eſtate; and now the Plain- 
is tranſlated to another See, and ſo he 
ght not in Law or Equity to demand 
e ſaid Arrears, but ought to be debar- 
d from receiving the ſame by his refuſal, 
aforeſaid. 

His Lordſhip was clear of Opinion, that 
Law the Plaintiff could not recover 


as relievable in Equity was the Queſtion, 
d his Lordſhip ordered Precedents to be 
oduced, where there hath been a juſt 
uty, but no Legal Remedy, and order- 
a Caſe to be ſtared. | 

It appearing that the Plaintiff, while he 
as Biſhop of Exon, would not accept 
e ſaid Rent, his Lordſhip, with Judges 
ſiſting him, were clear of Opinion, That 
ere was no ground in Equity to give 
e Plaintiff any Relief, and diſmiſs'd the 
l. 


Barthrop 


ndered the ſaid Rent to the Biſhop, while „ 2. //757 1 
Ls. 225, 47: 


e ſaid Arrears, but how far the Plaintiff 
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to accept of 
Rent, no Re. 
lief in Law 
or Equity for 
the Arrears, - 


45. tis, 3 65; | 1 
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j | Aſſets. 
eiu be. 
La 
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Equity of 
Redemption. 
Aſſets. 


Reports in Chancery. 


Barthrop contra Weſt, 23 Car. 2. 
fo. 744. 


HE Plaintiff's Suit is to have t 
Benefit and Equity of Redemptic 

of Leaſes Mortgaged, and other Truſt | 
ſtates, made liable for the payment of hi 
Debt, being on Judgment for 2000 l. a 
to have a voluntary Deed of Truſt ſex ; 
ſide, as againſt the Plaintiff. 
This Court decreed the Plaintiff 
have the Equity of Redemption to be | 
able, and as Aſſets to fatisfie his ſaid Dd 
of 2000 /. and fer aſide the faid volunt 
ry deed of Truſt, and all Truſt Eſtate a 
Surplus thereof after preceding Debts pail 
to be Aſſets in Equity for the payment 
the Plaintifl. 


Flooker contra Arthur, 23 Car. 2. 
fo. 523. 

1 HE Defendant having recoven 
damages for breach of a Covena 

in a Leaſe, at Law, but the Plaintiff | 

ſiſts, That there is not ſo much Damag 

due, as the Defendant hath ſworn in | 

Anſwer, therefore the Plaintiff hopes th 


Court will reimburſe him what is ove 
paid to the Defendant. 


Thi 


FR 
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This Court declared they would not The Court 


nor aſcertain the Damages in this Court, 8 


t ordered the Parties to Law on the or aſcertain 


ovenant. | j — - 


| Law. 
Domina Aemp contra Kemp, 23 Car. 2. 


his is on a Caſe ſtated, (viz.) 


1 
i 


HAT upon Articles of Agree» Deviſe. 4 
ment between Sir Robert Kemp and 42 . | A 
' horns Steward, the Plaintiff's Father upon 2 HI. 14, 20.bt, til 
e Marriage of _ Robert with the plain 9. ue: rag | 
it was agreed 500 / Marriage Porti- Ae . >, /4 3 52 Wl 
. ſhould be aid * Sir 1 his Ex- 7" 
Autors, and in conſideration thereof, the | 
Wd Sir Robert ſhould ſettle a Joynture of 
to /. per Annum on the Plaintiff his Wiſe, 
d if the ſaid Sir Robert ſhould dye be- 
e ſuch Joynture ſettled, then he was to 
ve Lands chargeable with the Plaintiff's 
wer, which thould fully recompence 
> 200 J. and that Sir Robert by his laſt 
ill deviſed to the Plaintift, a Rent- 
u arge of 200 J. for her Life, to be iſſued 
t of the Manour of Speniſpall and Lands 
reto belonging, and of certain Farms 
led Linilts and Mortimore, and Ravels, 
ti the Frywoods, in full Satisfaction 
val che (aid Articles, and all Dower claim- 
le by the Plaintiff, and alſo deviſed 
> ſaid Farms unto the Deſendant * 
| 18 


[ 
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his Grandchild; To have and to ho] 

immediately after the Death of the Plai 

tiff his Wife, and by a ſubſequent Clauſſ 

in the Will, he deviſed all the Lands (uc 

; therein before diſpoſed of) to the Defen 
53.8 dant Thomas Kemp, the Father for Life, Rc 
2 miiinder to Thomas his Son for Life, wit| 

* remainder over ; and allo gave the Plai 

tiff his Coach, Horſes, Plate and Jewel; 

&c. and one third part of his clear pc 


SEN D ſonal Eſtate : And the Plaintiff conceived 
| 1 that ſne ought by the Will to have bot 
„the Rent- charge and the Farms for he 
4 200. K Rent- 


Serre de. Life by the aforeſaid Deviſe, viz. whe 
fed in lieu the ſame are deviſed to the Defenda 
of Joynture, Mary, To have and to hold after t 
and bye Plaintiff's Death: ſo to have the ſame b 
an implicit the {aid implicit Deviſe, without Excin 
Deviſe of  guiſhment of the ſaid Rent-charge is tie 
3 * Plantiff's Suit. 
Decreed ſhe This Court declared, they faw no Cau 
_—_ nave. to decree both the Rent-charge of 200 
| 2001. per Per Aunum, and the Farms aforeſaid, to thiff 
Anne. Plaintiff, but the Rent-charge, of 200 


per Annum, to the Plaintiff only. 
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Boucher contra Antram, 23 Car. 2. 
fo. 97. 


FH E Bill is, That Alice Lomman the Will. 
Plaintiff Fatherines late Mother, eG. 
did in Decemb. 1669. by Will, give and * 362 
| Mdiſpoſe unto the Plaintiff Katherine a 8 24k. /OE. 
gacy of 160 J. and made the Plaintiff,” Pe. 600, 
who married another of the Daughters, 
Executor 
The Defendant inſiſts, That the Teſta- 
trix made her Will in theſe words, viz. 
u em, I give unto my Daughter Xathe- 
nine Boucher the Sum of 160 J. for her to 
bi have the Uſe of it during her Life, and 
her Child or Children to have it after her 
deceaſe; bur if ſhe happens to die, leav- 
ing no Child ſurviving her, I Will that 
the ſaid 160 l. ſhall be to and for the ſole 
Benefit and Uſe of my Daughter Elizabeth 
Antram and her Children, which Elizabeth 
is the Defendant's Wife, and the De- 
fendant is willing to pay the ſaid 160 /. 
to the Plaintiffs, or either of them, he 
being ſecured againſt the Title and Claim 
of the ſutviving Child or Children of the 
Plaintift Katherine, and if ſhe ſhould die 
leaving no Child or Children behind her, 
then againſt the Title of the ſaid Eliz«- 


eth and her Children. 
Vol. 2. F This 


ite aye ape, 
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rx e 75 , This Court decreed the Defendant to 
av * "agg pay unto the Plaintiff 160 J. with full In- 


Life, and af. tereſt; but as to the Clauſe in the Will 


wet vo her which directs, That for want of Iſſue by 


and if they the Plaintiff Katherine, the ſaid 160 J. after 
have no If- her Deceaſe fhall be to and for the benefit 
ſue, the Re. and behoof of the Defendant's Wife and 


mainder o- 
ver, is a void her Children. 


Deviſe as to Figs Lordſhip declared, i it being a Per. 


— * ſonalty, is in the nature of a Perpetuity 


A, 13 0: and ſo a void Deviſe, and therefore the 


1 Defendant, nor his Wife and Children, 


/£2,/4 3, ought to have any benefit thereby, but 


bee. 2 £2, be debarred from the ſame, and that the 


ſaid 160 l. ought to be abſolutely. veſted 


in, and come unto the Child or Children k 


of the Plaintiff Katherine, and decreed the; | 
lame accordingly. Ts mr 
Chambers contra Greenhill, 24 Car. 2. 
fo. 288. 
Bill of Re- 


vic uu, be- A Bill of Review brought by the 

3 Plaintiff, to reverſe the Decree in 

now pibve this Caule, che Plaintiff would now Exa- 

a Tender mine to a matter of Tender and Refuſal, 

_ Retuſal which he could not prove before the Hear- 

ich he 

could nor ing, but ſince the Decree figned and in- 

prove b-- rolled he can prove it. 

tors, dilmiſt. The Court ordered Precedents to be 
ſearched, which being produced by the 


Plaintiff, his Lordſhip declared rhe ſaid 
Prece- 
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recedents ſeemed of no wei ght to the AUA. A 
Painciff s Purpoſe, and dine the Bill C 22 


pad 


Wan cantra Wiſter, | 24 Car. 2. 
1 688. 


viver. 


ocougght not to have brought a Bill of; 4 
Wcviver: in chis Caſe, but to have taken 75 

0 t a, Sulpæna in the nature of a Scire Fa- 
45 to revive the Decree, the ſame being 
gned and inrolled in the Life · time of the, 
Faincif 8. Teſtator; therefore. the Defens. 
ant Demurs to the ſaid. Bill. 
The Plaintiff inſiſts, It is at the Plain- 
1 's Election to revive the ſaid Decree. 
hcolled, and to have Execution thereof, 
Bill or Subpzna in the nature of a 
Lee fac: And as this Caſe i is, the whole 


HE B a inſiſts, The plaintiff Bill of 2 1 
6 


Reviver by 
Bill, or by 


' Scire 2 


„ 


ought, and held che Demurrer zal | - 
nt, _ e eee 


9311108 


Cr; F 2 Stoell 
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ea 

N SY : | 
5 „ | n 
BY 5 Stoell contra Botelar, 24 Car. 2. tte 
Supplicavit of HAT a Writ of Supp/icavit of th In 
the Pexceon . Peace, iſſued againſt Sir Oliver B. ie 


not on Mo- felar, upon a Petition and Articles exhiMec 


* rion, nor any hired by the (aid Stoell. 1 
+ Þ * 9 . 

| 2 The Defendant inſiſts, The ſaid Wii 

_ yet iſſuing on Petition, and not on a' Motion hi 


in Court, nor any Indorſement made on 
the back of rhe Writ, as by the Fotm o 
| the Statute is required, and bur three of 
the ſaid Articles being {worn to by the Ar 
ticulate, it is irregular. 

This Court on reading Precedents, not. 
withſtanding the Objections aforeſaid off 
Botelar, was fully farisfied, that the S0 
plicavit was well granted and watrant 


ed. 
Monnins contra Dom' Monnins, 24 Car. 2. 
sss, fo: 85. 178. 
WIZ 2-94 * | 
£/20:4'9-" T Ek Bill is to have the Defendant to 
+... BY for dif. diſcover, whether ſhe be' married 


covery, whe- ſince the Death of Sir Edmond Monxins het 

| * late Husband': The Defendant demurred, 

married or for that in caſe ſhe was married ſince the 

_ de be married it would be a Forfeiture of her Eſtate, 
and the Bill diſmiſt. 

Death 
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heath of her ſaid Husband, the ſame 
mounts to a Forfeiture of her Eſtate and 
htereſt in ſeveral Goods and Things, de- 
ſiſed to her by the Will of her (aid Huſ- 
Wand to be held and enjoyed by her du- 
ng ſuch Time as ſhe ſhould continue her 
idowhood, and ſo ought not co diſco- 
er as aforcſaid. 

# This Court held the Demurrer good, 
leſs the Plaintiff produced Precedents, 
Ihich che Plaintiff could not; ſo the Bill 
as diſmiſſed with Coſts. 


Warren contra Fohnſon, 24 Car, 2, - + 
fo. 543- 5 


HAT Mary Warren, the Plaintiff's Money in 
W Grandmother, put 60 J. into the Truſt for the 
defendant's Hands in truſt, for the Bene- 1 
of the Children of Mark Warren her be for the Be. 
on, who at that Time had but three _—y of 
hildren, whereof the Plaintiff was one; chat he — 
t now hath ſix Children. had, and not = 
This Court is of Opinion, That the 297 *fter- —_ 
id 60 l. belonged only to the Children er, 
the ſaid Mark Warren, which he had 
y his then Wife at the Time when the 
id Money was given, and decreed the 


me accordingly. 


8 


. 
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Mallop contra Dominam Hiewett, 24 Car. 
f 43 7 


8 1 | "m 
Legacies T HE Plaintiffs Henry and Joby Wal 
8. T ſeck Relief for 400 J. viz. 200 


Codieib are apiece Legacy, given them by the ig 


diſtin&, no 1 | 
fre N and Codicil of the Lady Crofts. 


ſame. The Caſe is, That the Lady Crofts b : 
fot L J, 299: her Will gave the Plaintiffs 100 /. 
e. 4. Rep 32, # 4 4, piece, and afterwards by a Codicil ahna 


74, 94 75 94733, ed to her Will gave the Plaintiffs 100 | 


. apiece. | g 

PLL e 32 The Queſtion is, Whether the ſaid Lſ 
60,1819, 30/ 2 gacies ſo given be one and the ſame, « 

4s diſtinct and ſeveral Legacies, or what | 

£ Intention was in reference to the ſame an 

deſire the Judgment of the Court therein 

This Court, with the Judges, on Read 

ing the ſaid Will and Codicil were of Op 

nion, and ſatisfied, That the ſaid Legaci 

in the ſaid Will and Codicil mentioned a 

| not one and the ſame, but diſtinct ar 

ſeveral Legacies of 200 J. and decreed th 

"x  Defendantsto pay the ſaid Plaiſtifls 400 


9 p 
* * e ; * LY 7 v 7 ' 
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Thorne contra Newman, 24 Car. 2. 
fo. 8. G 377. 


the ſame to Elizabeth Stone for 99 Years 
at a Pepper - Corn Rent, with a Proviſo to be 
void on payment of 590 / and the ſaid 
Elizabeth died and 22 Elizabeth Wheat 
her Executrix, and Thomas Baker marrying 
the Defendant Margaret Newman in No- 
vember 1657. Elizabeth Wheat and the ſaid 
Nicholas Burnell aſſigning the Premiſſes to 
Thomas Baker, and the (aid Baker for 500 l. 
borrowed of the Plaintiff, aſſigned to one 
Minterne in truſt for the Plaintiff in 1659, 
and Baker failing in payment contracted 
with the Plaintiff for 770 l. more, that he 
would give his Intereſt in the Premiſſes 
abſolutely, without any power of Redemp- 


tion, and Baker and Minterne did Joyn ac- 


cordingly in 1660. 
And the Plaintiff inſiſts, That the De- 


fendant claims the Premiſſes by a Deed 
dated the th of Aug. 1659. whereby it is 
pretended, That by Indenture made be- 
tween the ſaid Old Burnell of the one part, 
and Thomas Lewis and Bartholomew Pic- 
kering of the other Part, the laid Burnell 


in Conſideration of the: Natural love and 
| F 4 affection 


55 HAT Nicholas Burncll. Father of the Decd of its 
Defendant Margaret Newman, bein vocation, 


ſeiſed of the Premiſſes in 1652. demiſed L C7 74 
744] 


27 


Term 
drowning in 


a Freehold. 
[LA 27/13, 233. 
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affection to the ſaid Margaret, and for 
the ſetling and confirming of the Premiſſes 
for the uſes therein, and for 5 5. Cove. 
nanted to ſtand ſeized of the Premiſſes 
to himſelf for Life, Remainder to the De- 
fendant Margaret for Life, then to the 
Wife of the ſaid Thomas Baker, Remainder 
to the Heirs of her Body, with Remainders 
over, and the ſaid Hurnell d ing in 1659. 
the Premiſles were then veſted in Margaret, 
and that Baker in her Right became ſeiſed of 
the Freehold thereof, and that thereby the 
Remainder of the {aid Term of 99 Years 
was drowned, and ſo the Aſhgament to 
Minterne, and the Aſſignment by Baker 
and Minterne to the Plaintiff was void, 
and ſo the Plaintiff a Purchaſer for 13001. 
like to be defeated. 

And the Plaintiff further inſiſts, That 
if the ſaid Deed were ever ſealed, it is 
with a Pr:viſo of Revocation, to be void 
on Payment or tender of 12 4. to Lewis or 
Pickering, or either of them in the Midale- 
Temple- Hall, and that Burnell did tender 
12 4. to Lewis, with Intention to make 
void the ſaid Deed, and declared ſo to 
Lewis, that ſhe did revoke the {aid Decd, 
and pulled the Seal off from it, and that 
a Memorandum was indorſed on the Back- 
ſide of the Deed, That there was 22 Ocrob. 
1659. 124. tcndered to Lewis to revoke 


the ſaid Deed; but the Defendants pre- 


tend, 
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d, becauſe the 12 d. was not [tendered 
the Midale- Temple- Hall, therefore the 
vocation was not legal, and ſo the ſaid 
cd is ſtill in force, and the Plaintiff's 
ate drowned. 
The Defendants admit the Caſe to be 
| aforeſaid, but inſiſt, That the ſaid Deed 
Aug. 1659. was intended for a Settle- 
ent on the Defendant Margaret, for a 
toviſion for her aſter the Death of the 
d Baker her Husband, he haying not 
ade any Jointure, and that the ſaid 
fendants claim rhe Premiſſes by the 
d Deed, whereby immediately upon 
Death of Burnell, the Freehold of the 
emiſſes veſted in Baker in right of the 
d Margaret his Wife, and ſo the Plain- 
fs Eſtate was drowned, and that Baker 
as not by Intention of the ſaid Deed, to 
| away the Premiſſes for any longer 
me than his own Life, without the ſaid 
argaret's Conſent, and joining with him 
a Fine thereof. 
And the Defendants further inſiſt, That 
© 12.4, ought to have been tendred in the 
iddle- I emple-Hall, elſe the Deed muſt 
in force; and if any Memorandum or 
claration were made, as aforeſaid, the 
me was done aut of Deſign only, to 
ye the ſaid Bale make the {aid Marga- 
a Jointure. n 
' ut 


* 
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Voluntary 
Deed fer a- 


Purchaſer 


Conveyance 
with power 
of Revocati- 
on on pay- 


at ſuch a 
place, 12 d. 
was tendered 

| at another 
place, with 

__ expreſs de- 


| Claration to 
| revoke the 
| Deed. 

| £: 3A. 9, 


A, ,d. 


ſaid Deed. 


ſide againſt a 


ment of 124. 


for 500 J. and afterwards by abſolute 
ſignment for 770 l. more. 


ſaid cancelled Deed, ſaw no cauſe to al 
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But the. Plaintiff inſiſts, That he ou 
to hold the ſaid Premiſſes for the reſi 
of the ſaid term for 99 Years againſt 
This Court was ſatisfied, That | 
Plaintiff ought in Equity to enjoy the 
miſſes againſt the Defendants, and 
the ſaid Deed ought to be ſer aſide, 2 
gainſt the Plaintiff; but the Defend: 
are to redeem. 1 
The Bill being to ſet aſide a pretend 
voluntaty Conveyance ſet on foot by 
Defendant, which Deed is with power 
Revocation upon the tender of 12 4. 1 
the 12 d. was tendered accordingly yi 
intent to revoke the ſaid Deed; and! 
ſaid Deed is accordingly Cancelled; but 
Defendants, in reſpect the 12 d. was 
rendered at the place appointed, fett 
ſaid Deed up at Common Law, and 1 
on a Trial at Law, without any defe 
made by the Plaintiff, the Defendants vt 
Nonſuited, and the Plaintiff being ap 
chaſer of the Premiſſes, firſt by Mortgy 


— — — — 


— © — — — 


The Lord Keeper, upon reading 


the Maſter of the Rolls his Decree af 
ſaid, but ordered the ſame to ſtand C 
firmed. > VELA! 

; Co 


«a Ba, A +», Fr os 
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Comes Sterlins contra Leving ſt on, 24 Cir. 2. 
fo. 113, & 432. 


48 HAT Sir Peter Panlore the Elder be- N 
ing ſeiſed in Fee of the Lands, by „ Bog 
Deed covenanted to ſtand ſeiſed chereof 

to ſeveral Uſes, under which all Parties to 

the Suit claim ſeveral parts of the Premiſ- 

ſes; and there being a Proviſo in the ſaid 

Deed, That if young Sir Peter Vanlort, ot 

the [ſſue ( whoſe Iſſues and Heir the now 

Plaintiffs are) ſhould attempt to impeach 

the ſaid Settlement, that then the uſes to 

him and them limited by the ſaid Deed 

ſhould be void, and that by the Death of 

ſeveral Perſons, ſeveral parts of the Pre- 

miſſes were accrued to the ſaid Plaintiffs, | 
bur that by reaſon of the ſaid Proviſo and 7 — 73 


to be protected againſt the ſaid Proviſo, 


25 RIF PRES 
and to haye the Partition of the Lands is 33 


the Bill. not fo at- 


His Lordihip declared, it was moſt fit 7<pr the 
that a Trial at Law be had touching the me. of ir. 


Plaintiff's Right and Title, and that ſuch Court dire- 
Action to be brought ſhall not be taken ed * "ia! 


at Law, and 
or conſtrued a breach of the Proviſo afore- that the Tri- 


laid, or forfeiture of the Plaintiff's Right 1 ſhould be 


| | Forfci- 
and Title to the Premiſſes. 3 


Smith 


= 
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Smith contra Sallett, 2.4 Car. 2. 
fo. 382. 


TY Bill is to have an Iſſue directed 
by this Court, to try whether the 
Fines of the Copyholders, due to the 
Lord of the Manour, were certain or ar. 
bitrary. | 
Fines of Co- The Defendant inſiſted, That there had 
. been ſeveral Trials already, and Verdict 

tain or arbi- have paſſed for a Fine certain, and parti 
trary ; it ha» cularly one in Ejectment before Mr. Juſtice 
* = Windham, and another before the Lord 
the Court Chief Juſtice Hales upon a Special Iſſue, 
would not directed out of the Exchequer, Whether 
Plinti, the Fines were certain at 8 4. an Acre, 
other thin and 8 d. a Cottage, or not? And a Ver- 


for the Pre- dict paſſed on both Trials for a Fine cer- 


\ ſervation of 


Witneſſes, tain. 
This Court declared, They could not 


relieve the Plaintiff in Equity, other than 
for the Preſervation of Teitimony, and dil- 
miſſed the Plainriff's Bill. 


'F7 ES: 


Lit d 
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Lewis contra Lewis & a, 24 Car. 2. | 
This is on a Caſe ſtared, viz. SM fi: [1 
1 HAT the Lord Sr. John and his Tru- Will. 
LL ftces demiſed a Leale on the Premiſ. £5 = 7 2 9% 
&s for 99 Years, unto the Defendant Tu- *, ”0 2 68 - 
r, if che Plaintiff Alice, then Wife of Dr. g | 
William Lewis, and Theodore Lewis Son of 4 
the ſaid Dr. Lewis, and one Feilder, or 
ther of them ſhould ſo long live. That 
iis Leaſe was made at the Nomination 
, and in Truſt for the ſaid Dr. Lewis: 
hat after in July 1666. the Door made 


b 
Ms Will, and as to the Premiſſes deviſed 
em to the ſaid lire for Life, and after 
. r Death, then to the ſaid Theodore Lewis, 


be diſpoſed of as the ſaid Doctor ſhall 
point them by his' Will in writing or 
ed, and of his Will made the ſaid Alice 
$ Execurrix: That in March 1667. by a 
claration'in writing, to which the did 
octor and the Defendant Turner are 
rties, and executed by them both, the 
uſt of the Premiſſes was thus declared, 
. forthe ſaid Doctor for Life, afterwards 
ſuch Perſon or Petſons as the (aid Do- 
or by his Will or Deed ſhould appoint, 
d in default then for the Executors or 
Iminiſtrators of the ſaid Doctor: That 
July 1667. the Doctor died without 
king any other Will or Deed, or * 

a p- 


1s 


T8 0 


* 


> 
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Smith contra Salle, 24 Car. 2. 
fo. 382. 


HE Bill is to have an Iſſac directed | 
by this Court, to try whether thy 1 
[ 


ante SO. 
es. Fines of the Coppholders, due to the 
Lord of the Manour, were certain or ar 
bitrary. F 
Fines of Co- The Defendant inſiſted, That there had 
pybolders, been ſeveral Trials already, and Verdict 


whether cer- R 
ety or arbi- have paſſed for a Fine certain, and parci-Wt 


trary; it ha» cularly one in Ejectment before Mr. Juſtice 


__ + ol Windham, and another before the Lord 


the Court Chief Juſtice Hales upon a Special Iſſue, 
would not directed out of the Exchequer, Wherthe: 
Plaine, the Fines were certain at 8 d. an Acre, 
other thn and 84. a Cottage, or not? And a Ver. 


for the Pre? dict paſſed on both Trials for a Fine cer 


. ſervation of 


Witneſſes, tain. 
This Court declared, They could not 


relieve the Plaintiff in Equity, other than 
for the Preſervation of Teitimony, and dil- 
miſſed the Plaintiff's Bill. 


Leni d 
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Lewis contra Lewis & a, 24 Car. 2. 7 
| ſo. 664 _ £2.47 i 1 
This is on a Caſe ſtared, vis; Lo TER 1. 

HAT the Lord St. John and his Tru- Will. 
ſtees demiſed a Leaſe on the Premiſ . 2 © 72 (f 
&s for 99 Years, unto the Defendant Twr-/,"*, & 7 64 - 
Er, if the Plaintiff Alice, then Wife of Dr. 7 211, n 
Wikiam Lewis, and Theodore Lewis Son of zA. ZE 13% ; 
he ſaid Dr. Lewis, and one Feilder, or 5,27 2 . 2 1 
cher of them ſhould ſo long live. That a * 
his Leaſe was made at the Nomination 
and in Truſt for the ſaid Dr. Lewis: 
hat aftet in July 1666. the Doctot made 
s Will, and as to the Premiſſes deviſed 
em to the ſaid Alixe for Life, and after 
r Death, then to the ſaid Theodore Lewis, 
be diſpoſed of as the ſaid Doctor ſhall 
point them by his Will in writing or 
ed, and of his Will made the ſaid Alice 
$ Execurrix: That in March 1667. by a 
claration in writing, to which the (aid 
doctor and the Defendarit Turner are 
rties, and executed by them both, the 
uſt of the Premiſſes was thus declared, 
for the ſaid Doctor for Life, afterwards 
ſuch Perſon or Petſons as the ſaid Do- 
dr by his Will or Dted ſhould appoint, 
d in default then for the Executors or 
Iminiſtrators of the ſaid Doctor: That 
July 1667. the Doctor died without 
king any other Will or Deed, or 3 
i p- 


„ * 4128 


1s 


* 


* 
BID 


WED 


* * a 
*-b k 
| "IX 


'gainſt a De,, have the Benefit of the ſaid Leaſe ; but 


Ae Lo 2, do e, and that the laid Defendant 71 urner, 
447, 4. $3.Term devi- for him: But his Lordſhip differing in O- 
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Appointment, for the diſpoſing of the Pre- 
miſſes: That Alice, by virtue of the ſaid 
Will and Deed, entred and poſſeſſed the 
Premiſſes: That it appears alſo in the 
Parol Decla-· Caſe, ſome Proof was offered touching a 
ration of. parol Declaration of the ſaid Dr. Lewi 


's Intent, . ; yy 
un $A his Intention, that his Son Theodore ſhould 


* 


Wiiting that being by Parol againſt a Declaration 

0 in Writing, the Court conceived it not 

material in the Caſe; and that it is alſo in 

the Caſe, that the ſaid Theodore claimeth 

ſo much of the Term as ſhould be behind 

at the death of the ſaid Alice, and that the 

ſaid Alice claims the whole Term, as Exe. 
cri fo, the ſaid Nr. Er,... 

The Court at the firſt Hearing was af 

ſiſted, with Mr. Juſtice Atkyns,. who. in 


ruſt ofa The Truſtee, ought to execute the Truſ 


ſedroF.S. and 
then to J. D. n Ku J > 7 þ 

ro be diſpo- Caſe with Mr. Juſtice Windham, and (eve 
Tacos ene ral other of the Judges, who were all.cleat 


. . - . | 222 — e R Ad VO. 
point by bis ration in Writing, the Plaintiff Alice, the 
Writing. He Executrix, is well intituled to the Benefi 


makes a Wri- Of the {aid Leaſe. | 
ting, and de- | os 
Clares it to himſelf for Life, and after to ſuch Perſons 'as:he ſhould 
by Will or Deed appoint, and for default of that, to his Execuror, 
and made no other Will or Deed, the Executor ſhall have ic... 


” ER pho $0 INOS This 


24 
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Irhis Court therefore doth Decree, That 
a yer the Truſtee do Execute. the Truſt, 
Convey and Aſſign the ſaid Leaſe, 
the remainder of the Term therein, to 
& Plaintiff Alice, or whom Ins. ſhall ap- 
nt. 5 | 


Lance contra Norman, . 24 Car. 2 * 
fo. 233+ 


f. E. Plainriff Pos his Suit is, that Recogni- 
the Day before the Marriage of the ce. 2: 
aintiff and his Wife, the ſaid Plaintiff's 
iſe was perſwaded to enter into a Recog- 2 + 22 * 
zance of 2000 J. without defeazance to 
: Defendant Norman, being the Plain- 
s Wive's Brother, to which the Plaintiff 
not privy or conſented, which Recog- 
zance the Plaintiff ſeeks to have ſer aſide 
vacated. 
The, Defendant Norman inſiſts, . That 
: Plaintiff was Suitor to his Siſter de- 
ning to gain her Eſtate, but ſhe not 
ely ro: have Children, intended the ſaid 
fendant Norman part of her Eſtate; n 
d hat account he ſaid Re- 
upon that accoun gave the 
gaizance, and at that time the ſaid Nor- 
» was in the Country, and no ways 
bowing of it, nor had contrivance in it, 
t the ſaid Plaintiff proving unkind to 
Wife, and having turned her out of 
dors, and parted with her, not making any 
provi- 


be 
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Proviſion for her; this Defendant hx 
por che ſame in Suit. 5 
The Plaintiff infiſted, that his ſaid WY 
voluntarily abſented from him, and to 
and conveyed away great part of his Eſta 1 
and hath acted as a moſt inſolent and wil 
duriful Wife, and entred into the ſaid Ho 
cognizance without his Privity. Is 
0 This Court being aſſiſted with 1. 
Judges was ſatisfied, that the ſaid Rec: 
nizance was entred into the very Day 
fore Marriage without defeazance or 
* Plaintiff's Privity, whereby to defraudt 
Plaintiff, and one Witneſs only depo 
the Plaintiff's Conſent to the Drawing t 
ſaid Recognizance, who hath an Aſſo) 
ment of the ſame to himſelf. | 
A Recogni- The Court decreed the ſaid Recogr 
inte by che Zance to be ſer a ſide, and vacared on i 
Wife the Record thereof, and a perpetual Injuncti 
2 _— is gtanted againſt ir, and this Court pr 
f ide, and 5 poſed on the ſaid Plaintiff's Wife's recur 
perpetual In- ing back all the Eſtate which ſhe took an 
junction. conveyed away, that the Plaintiff do: 
447224 low her 201. per Annum, which was cose 
ſented to by the Plaintiff, for her ſeparaſſ®* 
Maintainance. | 


a 


| 
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WIDILL is to ſet aſide a Deed made by F 


4 
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Howard & Uxor contra Hooker, 2 Car. 2. 


fo. 587. 


D the Plaintiff is. in Feb. 1666. be- 
ore her Marriage with the Plaintiff Sir 2% 9. 
Philip Howard, and that the Plaintiff Sir 


g 
' 
U 


( 
0 
[ 
[ 


I 


» 


Shave all her Benefit and Intereſt in or to 


the Eſtate of Sir John Baker her former 
Husband, and receive the Rents and Pro- 
fits of the Premiſſes. | 

The Caſe being, that Sir Fohn Baker 
he Father being ſeized in Fee of Lands 


y two Deeds Tripartite of Leaſe and Re- 


eaſe made between himſelf of the one 
Part, Sir Robert Newton deccaſed of the 
econd, and Sir John Baker the Son and 


Dame E/:z. the Plaintiff, and ſole Daugh- 


er of Sir Robert Newton of the third Part, 
in conſideration of a Marriage between 
he Plaintiff Dame Eli. and Sir Fohn Ba- 
er the Son, and 4000 J. Portion, convey- 
ed the ſame to Sir Robert Newton and his 

eirs, part of which Lands were for the 
aid Dame Elix. Jointure; and Sir John 
Baker the Father, and Dame Mary his 
Wife being dead, Sir Fohn the Son fold 


bet of the Premiſſes for Payment of 
4 


ebts, part whereof was the Jointure of 
Dame Elis. and in conſideration of the 


Vol, 2. G ſaid 


8 


1 


raudulent 
eed. 
a 0g. Ln 
W502, 
| LEY HON: TY 
Philip, in right of his ſaid Wife might 7. 44+ C. 22 0. 


82 


fendants for 400 Years upon Truſt, by 


Lieth the ſaid 1500 J. and alſo the Rent 
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ſaid Dame Elizabeth joyning in ſuch Sale, We 
and parting with her Joynture, Sir 7% 
her Husband in lieu thereof, and of 15001 
to be paid to Dame Elizabeth for a Joys 
ture-houſe, limited the Premiſſes unſold 
to the ſaid Dame Elizabeth and the De. 


Sale thereof to pay the ſaid Dame Eliza 
'} 
and Profits of the whole until Sale, and 
the reſidue of the (aid Premiſſes remain 
ing unſold to Dame Flizateth during hel 
Lite, and after to wait on the Inheritance 

And in 1658 the Inheritance was convey 
ed to Sir Robert Newton and his Heirs; 
and he by Will deviſed the {ame to the ſaidWc 
Dame Elizabeth for Life, Remainder to thi 
firſt Son of the Plaintiff Sir Philip and 
Dame Elisabeth; ſo the Plaintiff being in 
rituled to the 150041. and the term of 409 
Years after the Truſts performed, and i 
ought in right of the ſaid Dame Elizu 
beth his Lady, to continue in the Poſſeſſion 
of the Premiſſes, and receive the Rent 
and Profits thereof, which the Defendant 
refuſed to do, pretending the term of 400 
Years is limited to them upon othe 
Truſts, and in particular that the Plaintiſ 
Dame Elizabeth before her Marriage tt 
the Plaintiff Sir Philip, by her Deed o 
the gth of February 1666, Aſſigned to thi 
Defendants all Moneys then due, or to br 


Pa 


n ) 
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payable to her by virtue of the Deed in 
MT ruſt for her Benefit, and to be at her diſ- 
{Wpoling during the Joynt-lives of her and 
Nie ſaid Sir Philip, whether ſhe married 
Ir continued Sole, and that ſhe ſhould 
, Ce power by writing under her Hand 
ind Scal to diſpoſe thereof, for the bene- 
+Mhc of her Daughter by her former Huſ- 
hand, and that ſhe hath diſpoſed thereof 
ccordingly, which (aid Dced the Plaintiff 
ſiſts is fraudulent or with power of Revo» 
orion, and never mentioned to Sir Phi- 
Mr, and that Sir Philip after his Marri- 
je ſertled 500 J. per Annum, on the (aid 
Dame Elizabeth for a Joynture, which he 
Fould not have done, if he had known 
& underſtood the ſaid Dame Elizabeth ' 
hd made ſuch Decd or Diſpoſition as a- 
Preſaid of her former Husbands Eſtate ; 
d ſince their Marriage ſhe deſired leave 
Sir Philip that ſhe might receive the 
ents and Profits of the {aid Lands of her 
rmer Husband without mentioning the 
id Dced, and therefore the ſame ought 
be ſet aſide. 


The Defendants do inſiſt, the ſaid Dame 
lizabeth before her Marriage with the ſaid 


mißlilip did declare to him that whoever 
td Marry her ſhould have no benefit of 
1 oÞÞy Eſtate that ſhe had by her former Hus- 


nd, and that Sir Philip did agree to 
Ir himſelf thereof, and take no benefit 
G 2 thereby 


* 
* 


mo Aa 


= $ SO9<tumq Ee pct tr == OD 


-- 


thereby, and that Sir Robert Newton lool 
of her former 
marries, the Sir Philip in all the Life-time of the (aid 
vy to it; the to the ſaid Eſtate, or intermedled there 
ſecond Huf the ſaid Deed of the 9th of Feb. afore 
aut O. Judges on reading the ſaid Deed, it no 
9th of Feb. 1666. till after the Death of 
privy or conſented to the making of. 9 
her Intereſt in her former Husband's E 
which was afterwards brought on again b 
to marry the {aid- Dame Elizabeth, upoi 
Sir John Baker her former Husband, without 
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A Widow ing upon the Eſtate as ſetled on his Grand 
makesa Deed children as aforeſaid, and had given hi 
Husbang's Perſonal Eſtate and 700 J. per Annum wii 
Eſtate and the Plaintifls and their Sons, and the ſail 
Seed Het. Sir Robert Newton, never pretended rigb q 
. with, that there is no reaſon to ſer a- ſid | 
band to en- ſaid. ; 
oy the - This Court being aſſiſted with thi 

appearing unto this Court that the aid 
Sir Philip had any Notice of the ſaid Deedifi 

the ſaid Sir Robert Newton, which wat 

ſeveral Years after the Marriage, nor wi 

tuch Deed ; but having Intimation tha 

Dame E!/izabeth intended to diſpoſe d 

2 ſtare, from ſuch Husband as ſhe ſhould 

marry, broke oft the Treaty of Marriage 

{ome Friends of the ſaid Dame Elizabeth 

and that the ſaid Sir Philip was induce 

the hopes and confidence of having thi 

Intereſt ſhe had in the Eſtate of the (aid 

which he would never have married her 

ae ani 
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and that the ſaid Sir Philip never knew 
Jof the ſaid Deed of the 9th of Feb. 1666, 
put the ſame was a Fraud upon Sir Phi- 
Yip, and that therefore no uſe ought to be 
made thereof and decreed the ſaid Deed 
pf the 9th of Feb. 1666, be abſolutely 
ſet aſide, and no uſe to be made thereof 
Bagainſt the ſaid Sir Philip, or any claim- 
b ing under him. 


— 
Pater contra Hubbert, 24 Car. 2. 


fo. 59 1 
*  v " * . 
. 3. — x FE. hr the” 
HIS Bill is to have a Redempti 


1 
EDanes for 50001. and for Non- payment 1 
of the Mortgage-money, Sir Thomas Dawes 
Jon and Heir of the ſaid Abraham Dames, 

entred in 1641, and he and his Aſſigns | 
IM ever ſince taken the Profits. And the 
Defendant inſiſts, that the ſaid Thomas 
Dawes in 49 conveyed the mortgaged Pre- 
miſſes, ro Hugh Hubbert the Defendant's 
Father for 7000 l. and that in 1641, when 
Sir Thomas Dawes entred there was 5000 J. 
due on the Mortgage beſides intereſt, ſo 
he would be charged without 350 /. per 
Annum, for mean Profits ſince that Time, 
and would have 61. per Cent. Intereſt for 


the 70001. from the Time it appearing on 
the Conveyance. F 
G 3 This 


Ty 
A 


. = 
o 


> 


Compurati- 
on of Inter- the 5001. to begin from 1636, the time 
of lending the Money, and from that to 
1642, Intereſt to be paid according to Ach 
then in Force, and from 42 to 46, Intereſi 
at 8 J. and 41, per Cent. 

The Cauſe being heard again by the 

ord Keeper Bridgeman, aſliſted with 
Judge Thrril, Morton and Wild, who or: 
dered the Plaintiff to pay Intereſt for the 
5000 J. to 1641 at 8 J. per Cent. and from 


eſt Voneys 
according to 
the Statute 
in Force. 


|: , //7J 2/2, 


[2/7 4, £9. 4% 26. 


13-7 24,7 4,14, 


3346. 7 


£6 


ford. 
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This Cauſe being firſt heard by Judg: 


Rainsford, who ordered the Plaintiffs to te. 


cem, and the account for the Intereſt of 


41 to 49, the certain Profits of the mort- 
gaged Premiſſes to go in diſcharge of the 


Intereſt till that time, and that if the re. 


2 
4 

>. 
* 


12 
t 


. 
** 
, 
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3 


maining Intereſt with the 5000 J. ſhould in 1 


49 amount to 7000 l. then the Plaintiff to 
pay Intereſt for 7009 J. elle only for lo 


much as the Principal and Intereſt, accord- 
ing to the Statutes in Force. wy 
This Cauſe was again Re-heard by 


the Tord Chancellor ShaftsEnry, alliſtcdiÞ 
with Judge Vaughan, and Judge Rains | 


The Defendant inſiſted, that ſetting of 
the Intereſt againſt the certain Profits from 


41 to 49 as aforeſaid, was a great advan- 


tage to the Plaintiff, and that after ſo long 
a time the Plaintiff ought not to be pet: 
mitted to redeem. 


— 4 


2 | This 
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This Court nevertheleſs was ſatisſied, 
That the Plaintiff ought to redeem, and 
the Matters now in Controverſie being, 
Whether the certain Profits of the Premil- 
© ſes ſhall go againſt the Intereſt from 41 to 
49, or not; and whether che Plaintiff 
© ſhall pay Intereſt for any more than the 

* 5000 l. firſt lent, or not; and what In- 
eœitereſt he ſhall pay ar leaſt during the hard 
Times of War. 
© This Court on hearing Precedents was The certain 
clear of Opinion, That the Setting the 833 
certain Protits of the Premiſſes againſt the againſt the 
| Intereſt from 41 to 49, ought to be diſ- 55 
charged, and decreed the ſame accord- Ke. 
ingly. 
q And touching that Point, for what 
Moneys the Plaintiff ſhall pay Intereſt, 
either for the 5000 J. only, or any great- 
et Sum. | 
This Court with the Judges were of O- 
{ pinion, That the Plaintiff ought not to 
pay Intereſt for any greater Sum, than on- 
ly for the 5000 l. the Original Mortgages: 

This Court declaring, there is no Reaſon 
to give Intereſt upon Intereſt, and that the jntereſt up- 
now Defendant ought not to be in any on Intereſt. 

better Condition than Sir Abraham Dawes . LO: 2 


the firſt Mortgapee. 


» TI 
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Criſp contra Bluck, 25 Car. 2. 


fo. 357 
Pill of Re- HIS Caſe comes to be heard upon 
4 Bf} 4 a Bill of Review, and an Appeal 


„ , 8) 24. from a Decree made by the Lord Chan- 


cellor Shaftsbury; the Plaintiff 's original 
Bill being to be relieved againſt a Bond of 


16001. Penalty for Payment of 1000 !. 
and Intereſt, entred into by the Plainrift's MW 
Father, the Teſtator and others, to William 
Bluck the younger, in 1642. The Defen- ſ 
dant commenced Suit on the ſaid Bond in 


Bond and 


9 1662. and had Judgment thereupon a- 


«nd the Prin- gainſt the Plaintiff's Father only, and the 


cipal and In- Principal and Intereſt due on the ſaid Bond 
tcreſt far ſur- 


mounted the far ſurmounting the Penalty when Judg- 


4 : ment was obtained, and the Defendant 
w En a 8 C. * 
„ being 20 Years kept out of his Money, 


ered; how but having received ſeveral Sums in part 


Paymenr dF , ſince the Action at Law brought, it 
be applied in was decreed, That whatever Monies were 
ſuch caſe. received before the Judgment actually 
Ae ”/74 L entred, ſhould be taken in diſcharge of 

the Intereſt of the ſaid 1000 J. Original 
debt, and that the Defendant ſhould be 
lai ed after the Judgment entred, the 
e Money thereupon recovered with 
Damages from the Time the Judgment 
was actually entred, deducting what he 
had received ſince the actual Entry of the 
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| dgment, and allowing his "Coſts at 
aw, and moderate Coſts in this Court: 


Ind it was found, that the Judgment was 

hor actually entred till the Vacation af- 

er Michaelmas Term 1662. and fo only 

ol. paid in November 1662. was ac- Whether 
punted Intereſt of the original Debr, and Money paid 


ſha n 
got towards the Money recovered by the led op Bia 


{ Wudgment, and the Account was fo ſetled charge Inte. 
Ind decreed, and the Money paid accord- 


reſt of the 
original 


pgly. Vet for Reverſal of the ſaid De- Debt, or to- 


&cc, the now Plaintiff for Error aſſigns, 2 Satiſ- 
at the ſame tends to the invalidating of ered by 


| t e Courſe of the Court of King's Bench, Judgment 


La 


_— 5 


— reer 
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| being by the Decree admitted, that the gung eme 
| , ond. 
Bid Judgment was entred in the Vaca- 
lon after Michaelmas Term 1662. and not 
fore. Whereas it is evident by the Records Judgment, 
Ef the Aing's. Bench, the (aid Judgment was entf ce 


ntred on Record in Michaelmas Term >_ 


662. and by Conſtruction of Law is Je, $1, AorY SIN 


bppoſed and preſumed to be recorded 
ic firſt Day of that Term, againſt which 
ecord no Evidence or Averment ought 
d be admitted, and all Monies paid after 
ic firſt Day of that Term, ought in 
quity to be applied towards Satisfaction 
f rhe Judgment, and ſo the 250 J. paid 

November 1662. in part of a Debt in 
ueſtion ought not to go to ſatisfy the 
ntereſt, but in part to diſcharge the Prin- 


ipal. 
; The 


o 
L 1 
1 
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If entted be- 


fore the Eſ- 
ſoin. day of 
the ſubſe. 
quent Term, 
ought to be 
accounted a 
Judgment 
of the pre- 
ceding 
| „ ——_— 
PA Za. 42 
2. . 
e Sh, VA 


the Judgment was not entred, and pr 


| Reports in Chancery. 
The Lord Chancellor Shaftsbury waz 
Opinion, That no Notice could be taken 
any actual entry of any Judgment at La; 
but that every Judgment whenloever i 
tred, if before the Etloin-day of the (ub, 
quent Term, ought to be accounted a Jul 
ment of the firſt day of the Term befor 
and allowed and held the ſaid Error to 

good, and decreed the 250 J. paid in M 
1662. ſhould go and be applied as part; 
Satisfaction of the 1600 /. and damag 
due on the Judgment, and what other Mi; 
neys were paid by any other of the Ob 
gors, their Heirs, Executors, Adminiſtr 
tors or Aſſigns, ſince the 2oth of OF ob, 166 
if not paid on other Account, ſhall be 3 
plied in further Satisfaction of the ſaid Jud 
ment, firſt ro diſcharge the Intereſt, a 
then to ſink the Principal, and as to | 
much did reverſe the ſaid Decree, at 
the Defendant appealed from this {a 
Decree to the Lord Keeper Finch, a 
inſiſted, That by his Anſwer to the Orig 
nal Bill, ſaid, when the 250 J. was pal 


{cently after hearing the Original Caul 
the late Lord Keeper Briagman calling! 
his Aſſiſtance the Maſter of the Rok 
who declared, That the Defendant ſhou 
not account for any Money, as recel\ 
on the Judgment, until the ſaid Judgme 
( which was his Security) was really at 
R e actual 


. * — " 
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ually entred, if the Plaintiff inſiſted as 
Scfore, which was Over-ruled ; and the 
laiatiff then brought a Bill of Review; 
which the Defendant pleaded and de- 
Wurrcd, and thereupon the Lord Bridg- 
4 declared the Decree to be Juſt, as 
& the 250 /. and the Decree made by 
tc Lord Shaftsbury is to unravel the Ac- 
unt ſertled, and to charge the Defendant 
ith 4000 J. when by the Original Bill or 
ills of Review, they do not charge him 
ich above the Penalty of the ſaid Judg- 
cnt. 
This Court now declared, That the 


xamination of the time of the actual 


ot impeach the judgment, but only to 
uide the Conſcience of the Court in the 
pplication of the payment of the Money, |... 


oney having been decreed and ſettled as entry of a 
foreſaid, the Examination of the time of 2 N 
ie actual Entry of the ſaid Judgment, intended t 
nded not to the invalidating thereof, but inform the 
nly to inform the Court, when and how gott 2 
came to be Recorded, which in Caſes peach the 
Originals filed, to prevent the Statutes Judgment. 
Limitation, and other Caſes of like Na- ** 
. : nation 
re, are uſually examined in the Courts of Originals 


t Law, the Court ſaw no cauſe to relieve fd, is to 


dee Plaintiffs on their Bill of Review, and ung ac 
a 


JW illed their Bill of Review. Law. 
een Dalict 


ntry of the Judgment in this Caſe, did „ SA 


nd therefore (as this Caſe is) the whole of the aus! 
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Dethick contra Banks, 25 Car. 2. 8 
fo. 143. 
A Free- man 


( 
e an Adventure to the Defendant h 1 
Adventure Son, againſt which the Plaintiff complain, 
* _ . and inſiſts, It is contrary to the Cuſtonſ. 
the Cuftor, Of London, and tends to defeat the Plain, 
asrothe tiff his Wife of a full third Part of ui 


ogy third perſonal Eſtate: This Court with tl 


). -.- 7 4 153Judges held the Diſpoſition to be goo 

. 2 // and could not relieve the Plaintiff. . 
| 7 Ge. , bee, | 
| Harmer contra Brooke, 25 Car. 2. 
fo. 648. 


Free-man of London did aſſign Ove 5 


HE Bill is to have an Execution ( 
| a Marriage Agreement; the Plain 
| ment. Aste tiff Harmer, oh he Encouragement ( 
, 44 3,9 Thomas Hamling, was to marry the Plai 
4 apt 10 tiff Elizabeth, 2 only Daughter and He 
2 e n. of the ſaid Thomas Hamling (the Plain ti,. 
en, 2.5 4,401, A4tAHlarmer being a Man of a great Trade \ 
aud in Conſideration thereof the ſaid 7; 
mas Hamling was to pay the Plaint 
Harmer 5001. at Chriſtmas following, an 
to ſettle on the Plaintiff and his Heirs 
Houſe in Saſſex, and at his Death to gi 
to the Plaintiff Elizabeth his Daughter 2 
his Eſtate real and perſonal, except 400 
which he intended ro the Defendant n 

VPV 


Jil to per- 


orm a Mar- 


Reports in Chancery. 


Brother's Son, whereupon the Plaintiff 
armer married the ſaid Elizabeth; but 
Low the ſaid 7 homas Hamling, the Plain- 

's Father refuſes to perform his Agree- 

10 Hent and Promiſe aforeſaid, the Plaintiff 

a parrying without his Conſent and liking, 

s is pretended, and died without Per- 

uu ormance thereof, and made a Will, and 

ge Defendant his Executor, which Will 
ge plaintiff inſiſts was voluntary, and 
ought in Equity to be ſet aſide, the Plain- 
if being diſinherited thereby, and to 
hare the ſaid Marriage Agreement per- 
ormed, is the Plaintift's Bill. 

The Defendant inſiſts, That the ſaid 
Marriage was had by Surprize, and with- 
ut the Conſent of the ſaid Thomas the 
ather, and that he did never approve of 
„but when told of it was in great Paſ- 
on, and ſaid his Daughter was undone, 
nd then made his Will in theſe words 
iz, 'I give and bequeath unto Elizabeth 

y only Daughter, lately married againſt . 

y Conſent and good liking to Francis 
armer, the Sum of 20 l. over and above 
e Sum of 500 J. which I intend to pay 
Per my ſelf in full for her Portion; and 
Die {aid Thomas the Father being after- 
Mards moved to alter his ſaid Will, de- 
Wlared he would not alter the ſame, and 
"Shar he would not be a Precedent to diſ- 
bedient Children, and the Defendant 
WW on gee claims 
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claims the ſaid Eſtate real and perſonal by 
virtue of the ſaid Will. 
This Court ordered it to be tried ae 
Law, Whether Thomas the Father did wi 
gree to give the Plaintiff Francis Harm 
with the (aid Elizabeth, any other or fur 
ther Eſtate real or perſonal at any time 
over and beſides the (aid 500 l. 
And after a That a Verdict paſſed for the Plaintiff, 
ray * That Thomas the Father did agree to gi 
| Marriage the Plaintiff Francis Harmer, with the fade 
jan pare Elizabeth, a further Eſtate real and per 
decreecto be {onal beſides the 500 l. 1 


| 
| 
8 


' 
0 


d d. 

bh max 4 — This Court was ſatisfied there waz 

ſuch a Marriage Agreement, and that thi 

ſame ought to be made good, and decreed 

accordingly, 

Tregonmell contra Lawrence, 25 Car. 2. 
fo. 582. 7 
a 
"DT HE Bill is, to reſtrain the DefendaniWo 
An Injun- i 


Qion to re- © (being Tenant for Life) from plough 


ſtrain ing up, or converting into Tillage PaſturW*< 
Ploughing Ground, to the damage of the Plaintiff e 
| or Burn» | Y 
[ bearing of Inheritance. ; : bl 
= Peeſtture. The Defendant inſiſted, That the (aids 
K 2,9, 21,71, Land was very full of Buſhes and Furz, and 


| 2 an improvement of it. 1 
of 27 i. 4227 The Plaintiff inſiſted, That the Landi 


L 44.5527 thar the Ploughing and Bur- beating wa 
N 

are Shceps-ſtrere or Sheeps · ſlight, the 20 F 
| face 
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ee or ſoil being ſo thin, that if the ſame 

& ploughed up two Years together, the 

Ends will yield no profit in many years 

12 : 

This Court on reading an Order 2oth 

Er. 25 Car. 2. and a Certificate of Re- 

trees, doth Decree, That a perpetual In- 

nction be awarded, to reſtrain the De- 

ndant from Ploughing up or Burn- | 
Eating of the ſaid Lands above two = 
as 


ton & Uxor ejus contra Ferke, 25 Car. 2. 
ö fo. 178. 
N HAT 1500 l. was to be put out at Sum left for 
F- Intereſt for the uſe and benefit of 2 Portion. 
dc Plaintiff Ann, and then the ſaid 1500. er . 
pd the proceed thereof to be paid her at out Conſent; 
tr Age of 21, or Marriage; but if the my 5 
aintiff Ann ſhould marry without the cher, 
onſent of the Defendant Jente and his A, 2 , 4.427, 
ife, being her Father and Mother, or /2 2, 
e of them, or the Survivor of them, Aer . 2. 6, 
en 500 J. part of the laid 1 500 J. to be . 5. 4 7 
id to ſuch perſon as the Defendant Jewke 
s Wife, by writing under her Hand, and | 
ithout her Husband ſhould appoint. 
That the faid. ;Defendant Fewke his 
life died in 1668. without making any 
ppointment, ſo that the Plaintiff Aun is 
creupon become intituled to the whole 

4 7 1500 4, 


96 


ſhe might expect from him the ſaid [ 


Reports in Chancery. | 
15001. and the Proceed thereof: Th 
the Plaintiff Ann married in 1671. a; 
this Suit is to be relieved for the 150 
and Intereſt. . f 

The Defendant Ferke inſiſts, That M. 
his Wife died in 70. but before her De: 
in 1696. by Deed Parol directed, that WW; 
caſe the Plaintiff Ann married without i 
Conſent of her the ſaid Mary, or the I 
fendant Fewke her Husband, then 509 
part of the ſaid 1500/7. to be paid to 
and the Defendant, or the Survivor 
them, and that the (aid Deed was ma 
upon mature Deliberation, to keep d 
{aid Plaintiff in due Obedience, and t 
the Plaintiff Sutton having in a clandelti 
Manner married with the Plaintiff / 
without the Defendant Jene his Priyi 
or Conſent, and after he had forbidden 
Daughter to marry with him on the F( 
feiture of his Bleſſing, or what othery 


fendant Fewke by Means thereof, and 
being Adminiſtrator to his late Wife, 
came intituled to 500 J. part of the | 
15001. — 1 

So the chief Point now controvert 
is, Whether the Plaintiff Ann, be in; 
tuled to the whole 1 500 J. or wheilf 
ſhe had not forfeited 500 J. thereof 
her Marriage without her Fathers . 
ſent and Privity, and contrary to his 
rection and Advice. | | 


Reports in Chancery. 97 
His Lordſhip was fully ſatisfied, That 5997. De. 
he Plaintiff's ſaid Marriage was without * — 
e Defendant's Privity and againſt his of 150 * 
Conſent, and that therefore the Plaintiff becauſe of 
inn cannot have the ſaid 50917, But de- iat Con. 
reed the Defendant to have the ſame ſent. 
Prith Intereſt from the Plaintiff's Mar- 


Fiage. 


Wall contra Buckley, 26 Car. 2. 
fo. 178. 


HAT the Plaintiff's Father, as his Guardian {Fi 
Guardian, takes Bond for 100 J. fakes Bond in 65.46 in 


rears of Rent due from the Tenants, Name, for 2 7, 


1 nd takes it in his own Name. e 
ug This Court is of Opinion, That the Rent,y thip le (des {1 
q Plaintiff's Father hath by that Means made wack EE. Vs N 74 


his own Debt. his ownDebr, 


Stickland contra Garnet & al, 26 Car. 2, 
fo. 340. 


! HE Bill is for a Legacy of 20 J. Bill fora Le- 
given tothe Plaintiff's late Husband, 1 
y the Will of George Coker deceaſed, to G 2 4 49 5" i 
raiſed and paid upon the Sale of cuſto- V/ 598. pool Wi 
Mary Lands, mentioned in the ſaid Will; 77 /0/ fo. 
; hich ſaid Lands, are by the Will, devi- 
T d by the ſaid Coker, ro Fenner his Wife 
r her Life, with Remainder over to the 
id Defendants in Truſt, that after the 
Vol. 2. H Death 


— — 
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Death of Jennct, the ſaid Truſtees, ſhouli|if# 
ſell the ſame, and with the Money then a 
by raiſed, to pay the Legacies in the Will Tor 
and the Truſtees to be Accountable oven 
for the Surplus to other Perſons ; and in 
ſaid John Stickland the Legatee dying be ſan 
fore the ſaid Fennet, and before the tim | 
the ſaid Lands, out of which the (aid L 
gacy was to be Raiſed, were appointed u 
be Sold. F 
Legatee dyes The Defendants crave Judgment of the 1 
before che Court, whether the ſaid Legacy of 20 


| e was due to the Plaintiff, or determined 1 
Wo * | * Legacy, yet by the Death of the ſaid John SticklaniM" 
ib net or This Court was of Opinion, that the 200 
1 did notwithſtanding the Death of rhe 
2 Eg 4. K. 290 ſaid John Stickland, continue payable wi 
| 9c: led. the Plaintiff. | 


Brond contra Gipps, 26 Car. 2. fo. 7 63. 


His Court declared, that the Plain 4 


_ tifls Legacies ought to be paid out 3 
Sold, to ſup- of the whole Eſtate of the Teſtator, vi: 


ly the per- ' | 
5 Efate. out of the perſonal Eſtate, ſo far as tha 


will extend; and if that will not ſatisfie thei 
12 fe ſame, then the Teſtators Manors and Land. 
| „ 0: tb undivided and unſold, ſhall in the next 
* * place come in Aid of the perſonal Eſtate 
for Satisfaction thereof; and if that be not 
ſufficient, then the whole Manors, Lands 

and Tenements, tho' Sold and on 

a 
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"Wall notwithſtanding ſuch Sale and Divi- 
Fon, come in ſupply thereof in Proporti- 
Ja to be Refunded, and paid by the Per- 


fon or Perſons, in whoſe Hands ſoever the 
me ſhall be found. 


FE Bowyer & a contra Bird, 26 Car. 2. 
+ fo. 769. 


L 


2 
[4 


| HE Suit is to have an Account of a .. ho Hu 
Legacy of 500 l. given by George e e, Yoon bf 
ele, Father of the Plaintiff Ann, to George > 7, . 1 
{his Son alſo Deceaſed, to whom the Plaintiff <* G * . GOO + 1 
Vn was Adminiſtratrix, and to have an / Ve | 
eccount of the Reſiduary Eſtate of George i ꝙ , 9 


"FE 


7 
4 
4 


ſc Father, after his Debts and Legacies /7-2//o/, 


paid, the Bill Charging, that George the 
Father, made his Will in Writing, and 
thereof his Son Thurſton Dale, and one Da- 
n Executors; and upon publiſhing of his 

Vill, declared Dabin only to be Executor 
n Truſt for his Children, and to take no 

enefit thereby; but the Eſtate to go to 

le Children, and Dyed, leaving the Plain- 
iff Ann, and three Sons, viz. the ſaid 
[ hurſton, George and Robert Dale, all De- 
caſed; and that Thurſton made the ſaid .- 
Dakins his Sole Executor, and the Plain- 
iff Ann is the only Surviving Child of 
he ſaid George Dale the Father, and 
ws the ſaid 500 l. and the Reſiduary 
Atate. 


H 2 This 
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Eſtate de- This Court (it appearing by the C:illſh 
Reüdun Will, that the ſaid Thurſton, who was u 
Legaree, and med Executor without any Truſt, wa 
not tothe Reſiduary Legatee of the (aid George Da 
Adminiſtr®* his Father, who had given by the ſaid Will 
conſiderable Legacies to every one of hi 
7977 Children) was fully ſatisfied, the Plain, 
esd tiff was not intitled to the ſaid 50. 
nor the Reſiduary Eſtate; but that the ſail 
»} Thurſton as Reſiduary Legatee, was we 
intituled to the Reſidue of the ſaid Eſtate, 
and that the ſaid Truſt in Dakins oughy. 
to be conſtrued, as is moſt Conſiſten e 
with the Will in Writing, and diſmiſt tn 


Plaintiff's Bill. 7 
„ | | 
Dom. Leech contra Leech, 26 Car. 2. F 
fo. 369. 
k 
. 1 Chanc. HIS Court declared, tho the Dec, 
7 A aſes, 249. appeared cancelled, yet it was 


A Deed tho . 
12. caucclled,yer good Deed, and that the Cancelling thered| 


good, and the did not diveſt the Eſtate of the Truſter 


Eſtate ſhall therein named, and that the Truſt thereb 
te be dive- 


ſted out of created, ought to be performed. 
he Truſtecs. Lee . HA. S2 . 


ile u 2 
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N Feake Contra Brandsby, 26 Car. 2c 
| | fo. 74. 


; HAT William Crowe by Will, deviſed Bill for a 
to every one of his Servants, living Lege 


g piece, and that the Plaintiff was Servant 

p the Teſtaror at his Death, ſo the Plain- 
rs Suit is for the 101. Legacy. 

the Defendant inſiſts, that the Plaintiff 
Was not Servant to the ſaid Crowe at his 
eath, or lived with him as a Servant; but 
e plaintiff at the Teſtator's Death, and 
ng before and after, was the Servant of. 
Ur) Brandsby, the Teſtator's Mother. 
This Court was ſatisfied, that the Plain- who all be 
If was a Servant to the Teſtator, and in- faid to be a 
ſted in his Houſe-keeping, and imploy- pg gee 
| in waſhing his Linnen, and tended Teſtaror at 
em in his Sickneſs ; and therefore decreed bis Deceaſe. 
e Defendant the Executor, to pay the 

* aintiff her 10 J. Legacy. 


b 


1 


inchcomb contra Winchcomb, 26 Car. 2. 
fo. 654- 


Hat in Michaelmas Term 2 Car. 1. John 
Carter obtained a Judgment againſt 
hn Winchcomb, the Defendant's Grand- 
ther, of 4001. upon two ſeveral Bonds, 
oth dated 17 June 1623. for the Payment 
n of 


40 


ich him at che Time of his Death, 10 J. % 5 7 77 
/129l C, io. 
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Judgment 
upo Bonds 
of long 
ſtanding or- 
dered to be 
paid. 

rale nl S. 
. . 
a. C. 22 K* 
LS 


the ſaid Humfrey Coles dyed, and his Son y 


whole and uncancelled, and thereupon in. 
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of 100 l. each Bond, one payable the {i 
of May then next, and the other the 1ſt of {We 

May 1625. That the ſaid Carter, made 
Humfrey Coles his Executor, and dyed, and 


John Coles took Adminiſtration De bonis N 
non of the ſaid Fohn Carter, who produced 
the Bond payable the iſt of May, 1625. 


ſiſted to be a Creditor for the ſaid 400 
on the {aid judgment. pos | 
But the Defendant Winchcomb produ · 
ced one of the ſaid Bonds cancelled, and WM 
inſiſted, that the ſame was ſatisfied, for 
that Humfre) Coles 12 Car. x. had an Ele- 
git returned, and Lands delivered by the 
Sheriff, which being near 40 Years ſince, 
the ſame would not have ſlept fo long, 
had not the ſaid Debt been ſatisfied, one kr 
Bond being cancelled. And the ſaid Cola 
inſiſted, that the ſaid Carter was kept out 
by prior Incumbrances, and that he cxhi- i 
bired a Bill againſt Fohn Winchcomb the WM, 
Father, to diſcover the ſame, who by Ani 
{wer, acknowledged the ſaid Debt. 
This Court declared, that the ſaid Debt 
of 400 /. and Coſts ought to be paid, and 
ordered the ſame accordingly, and that 
the ſame be paid by Philip Innelt, Eſq; who 
purchaſed the Premiſſes liable thereto. 


Hodkin 
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Vallis contra Blackman &. al, 26 Car. 2. 
1 fo. 773. 


came to the Hands of Elizabeth his Relict, 
and to make the ſame liable to the Satis- 
faction of a Debt of 300 J. lent to the ſaid 
Unteſtate, for ſecurity whereof, the ſaid 
Inteſtate gave a Penal Security of 1000 /. 
The Defendant Elizabeth the Admini- 
ſtratrix of the ſaid Inteſtate, inſiſts, the 
hath no Aſſets to ſatisfie the Plaintiff's De- 
; ands, for that in 1665. the Inteſtate Black- 
nan, her late Husband { before Marriage 8 
wich her) and her Father Doctor Argoll 100 J. in Mo- 
came to this Agreement, vis. that her ſaid oe Goods, 
Father, ſhould give with her in Marriage _ 1 
to the ſaid Blackman 5001. and in conſide- for 3001 
ration thereof, and of ſuch Marriage, the ſaid NN 4 
Blactman ſhould enter into one Ob igati- 5001. n 
jon to the ſaid Doctor Argoll, of 3000 l. Paid. 
Penalty, conditioned for the ſetling of 

15004. upon the ſaid Defendant Flizabeth, Bond of 
and her Heirs, in Moneys, Lands, or other- perform the 
ile within one Month after the Marriage, ſaid Agrec- 
that accordingly the ſaid Blackman in Tabs? ow 
Auzuſt 1665. entred into ſuch Bond, and — 
the ſaid Marriage was had, and the ſaid pleaded in 
Blackman received 300 l. of the Portion, 8 _ 
and the remaining 200 /. was in the Hands Goods. 


H 4 of 


TEE Billis to diſeover the Eſtate of the 959 C. 47. 27. 
ll Inteſtate, Maurice Blackman, which = y« , /4; 


Cawdy Hunk 
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ſion for the ſaid Defendant Elizabeth, and a 
ſaid Bond he was to do, and the Defen- 


dant Mam, after the Death of Doctor 4. 
gell her Father, whole Executrix ſhe is 


Defendant ought to be firſt ſatisfied her 
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of the Defendant Serjeant Brampſton; that | 
the ſaid Blackman never made ſuch Provi- 


her Children, as by the Condition of the 


finding the ſaid 3000 l. uncancelled, and 
the Condition thereof not performed, did 
in Auguſt before the Time of putting the 
Defendant Eligabeth's Anſwer, commence 
an Action of Debt againſt the ſaid Defen.W 
dant Elizabeth, as Adminiſtratrix to BlackW 
man her late Husband, and recovered 
Judgment thereon, for 30007. Debt upon 
the Bond. x 

Bur the Plaintift inſiſts, that the remain 
ing 200 J. in Serjeant Brampſton's Hands 
which is part of the ſaid Elizabeth's Por 
tion, ought to be applied to ſatisfy the 
Plaintiff's Debt, as far as the ſame will 
go, and what the ſame falls ſhort of, the 
reſt of the Eſtate ought to ſupply. 

This Court declared, they ſaw no co- 
lour of Cauſe, to give the ſaid Plaintiff 
any Relief againſt the ſaid 3000 J. Bond 
and Judgment thereon had, other than 
againſt the Penalty, and therefore the ſaid 


ſaid 15co1. out of the perſonal Eſtate of 
the ſaid Blackman, and decreed the fame 


ccordingly. 
accordingly Meh 
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ave the Benefit of by reaſon of the De- ture. 
. ndant's conteſting and oppoſing of the 
I, Necution of it, declared its Opinion to 
or · , That no Advantage ought to be taken 
he ereof, but that the Defendant ought to 
ve 2 ſpecifick Legacies, bequeathed by 
T WIkk. 
The Court alſo declared their Opinion, 
the Rent demanded by the Defendant 
880 l. that notwithſtanding the Defen- 
nt's Oppoſition of the Will, the ſaid 
nent was not forfeited or ſuſpended, nor 
aid@2ht in Equity to be ſo deemed, and or- 
her red the Defendant's Demand thereof to 
ug good, and be allowed as a good De- 
and, 


Plummer 


105 


| Moſely contra Moſely, 27 Car. 2 Cone > mm 
fo. 521. | 2 et —— 

ES 
H E Defendant claims ſeveral Things Clauſe in a : 
| deviſed to her in ſpecie by the Will Will har 


any Legatee 


"Sir Edward Moſely, and the Plaintiff jus ini 
{Would bar her Claim and Right for the »” oppoſe the 


Execution 


a hole by a particular Clauſe in the Will, , % of 

e. That ib any Legatee ſhould hinder 1 
cM oppoſe the Execution of his Will, then 2 7 the 
n. ch Perſon ſhould loſe the Legacy be- — 2 17 

11 cathed. e. 
This Court as to the Clauſe of Forfei- A Suit for 


on re in the Will, which the Plaintiff would 2 
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Plummer contra Stamford, 27 Car. 2. 


fo. 74. 1 | 
lO 
An Ancient HAT Edward Stamford entred int 
Recogni- a Recognizance of 800 J. to Ji 


nei to Stamford his Brother, in 22 Car. the Pla 


let in a tiff having a Mortgage on Edward Sta 
| Mortgage. ford's Eſtate, and in reſpect of the Ani 
PA 2 »7//0&- quity of the ſaid Recognizance would hay 
„„ ob. 228, i ſet aſide, preſuming the Money to h 
„ e,  farisfied, that the Plaintiff may comei 
{Car £2,” with his Mortgage: This Court wol 
re. not relieve the Plaintiff againſt the Reco 
nizance. | 


Twiford contra Warcup, 27 Car. 2. 
0-749, 


HE Plaintiff and Defendant entrei* 
into Articles for Purchaſe of tit 
1 Lands in Queſtion, by which Articles th 
* of. 47, /99 Plaintiff Covenanted, T hat the ſaid Land 

E. 46.16. H did fully and compleatly contain tit 
15 uantities of Acres in a particular to tit 
, £2 *J 00 Articles annexed, het in purſuance 
4 * Cha. chin the ſaid Articles and particular a Co 

Cad. — 23 was executed to the Defet 

ant, 


Articles. 
Conveyance. 


Noll 
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Now the Defendant inſiſts, That the 
P/aintiff hath not performed the Covenant 
the (aid Articles, for that the Lands are 
port of what the particular mentions em 
p be; and inſiſts, they ought to be made 
pod by the Plaintiff. 

This Court on reading the Articles par- 
rular and Conveyance, declared, that 
cho' the Covenant in the Articles were, 
bat the Lands did full and compleatly 
nrain the Quantities in the Schedule, yet ET 
that Schedule, and likewiſe in the Con- 

yance, it is mentioned to contain ſo 

any Acres by Eſtimation, and if there 

ere 4 or 5 Acres more, the Plaintiff can- 

pt have them back again; ſo on the o- 

zer ſide if leſs, the Defendant muſt 

e it according to the Conveyance, 

d that the Articles being only a ſe- 

rity for a Conveyance, and the De- 

dant having afterwards taken a Con- No reſorting 
yance, the Defendant ſhall not reſort £8 ;, Aw. 
the Articles, or to any particular, or cles after a 
any Averment or Communication after qe 
C Conveyances Executed, which ought paſtes e 

t to be admitted againſt the Deed ; and 
refore, ſaw no Cauſe to make any al- 


wance for defect of Acres. 


—— 
crc 
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Noll | Newton 


Adventure 

in the Eaſt. 

India Com pa- 

ny mortga- 

Bed redeema- 
e. | 


| ene 20, 27 55 
3 Go, JJ, 105, 
/bg, FE w88 421 
% 24. V, be c. 
ebe. 
And 560. f ook 
20, 2%, 2 +; 
E, G07, ch 
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Newton contra Langham, 27 Car. 2. 
fo. 563. 
1 Plaintiff having an Adventure q 
1700. in the Eaſt- India Company, 

mortgaged the ſame 15 Years ſince t 
Sir William Vincent, who died and mad 
the Defendant Executor, who hath poſleſſe 
the ſaid 1700/7. Adventure, and refuſes u 
re-aſſign the ſame to the Plaintiff, the Ms 
ney being paid for which it was a Security, 

The Defendant inſiſts, That the fail 
Adventure is not redeemable, it beiny 
contingent and hazardous and coſt mud 
Money to inſure, and 14 Years fince it 
was aſligned from Hand to Hand by a De 
cree, for the Aſſignment to the Defen 
dant's Teſtatrix. 

This Court declared, That notwith 
ſtanding the Hazard and Contingency d 
the ſaid Adventure mortgaged, and t 
Length of Time ſigce the Mortgage, thi 
Plaintiff ought to be admitted, to a Re 
demption of the ſaid Adventure. 


Somton contra Cutler and Clerke, 27 Car.: 
fo. 676. 


HE Bill is to call the Defendant C 

ler to an account. for Wares delivci 

ed him, and Monics paid to and for hin 
| aamountin 
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mounting to 3000 J. and to be relieved 
Joainſt an Attachment in the Lord 
Mayor's Court by the Defendant Clerke, 
hereby he attached 2000. in the Plain- 
f's Hands, ſuppoſing the Plaintiff to be 
much indebred to the Defendant Cutler, 
d that Cutler is indebted to Clerke in a 
eater Sum: So the Plaintiff exhibited 
Engliſb Bill in the Mayor's Court for 
elief therein, upon which Bill the Plain- 


ing out of the Juriſdictions of that 
ourt ; ſo the Plaintiff prays a Certiorari, 
remove the ſaid Proceedings into this 
ourt. * 

The Defendant Clerke hath pleaded, 
hat by the Cuſtom of the City of Lon- 
„, any Creditor in the Name of any 
her Perſon may make an Attachment of 
s own Money in the Hands of his Deb. 


editor be really indebted to the Perſon 
attaching. | | 
And the ſaid: Clerke further pleaded, 
at the ſaid Ezgliſh Bill was to the fame 
ect wich this Bill, and is not diſmiſs' d, 
| demurred to that part, which prays a 
tiorari to remove the {aid Procecdings 
the Attachment and Exgliſb Bill, for 
at it is not practicable to remove Re- 
s out of a Latin Court to an Eng liſb 
urt, which cannot hold the Plea _— 
1 0 


could not proceed, his Witneſſes 


109 


Foreign At- 


tachment. 8 rick. | U 


of Mn 45 . 


7 7 | 


Cuſtom of 


London. C _ 'Y 
Oran, ould. 14 
i, 003M 

% gu. $6, e 
r, it not being material whether ſuch <z. dt f. 


e / \ . 
Þ 


FT 1 
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of, nor for the Plaintiff to remove hi 
own Bill by Certiorari. . 
No Certiorars This Court held the ſaid Plea to be lu 
allowed ro ſufficient, and Over-ruled the ſame; ani 
remove the Defendant Clerte ro anſwer that par 
Engliſh Bill, of the Bill: But as to that part of the Bil 
. * which requires the Certiorari, held th 
Ce into Demurrer to be good, and ordered a P. 
Chancery. Ccedendo to the Lord Mayor, &c. that thy 
may proceed upon the ſame Attachment 
but at the ſame time an Injunction to Ifly 
to ſtay the Defendants proceedings on th 


ſaid Attachment in Queſtion. 


Newport contra Kinaſton, 27 Car. 2. 


fo. 517. 
| » #& > | a | ; 
| - Legacy: HE point in difference ariſing ups . 
Bo 2 the Will of the Lady Katherine L 
þ N 77 7751. 2 veſon, the Queſtion being, Whether 500 
mentioned in her Will be thereby devil. 
| to Mrs. Katherine Newport, or Mrs. Sn k 


who were both their Grand-daughters, 
being thus expreſs'd in the ſaid Will, 9 
To my Kinſwoman the Lady Diana N. 
port, Wife to my Lord Nemport, I b 
queath my Diamond Pendants which c 
400 ,, and to her Daughter Mrs. Aathen 
Newport my God- daughter, a Jewel | 
with Diamonds, wiſhing her all happine 
and 500 l. to my God-daughter Mrs. 
therine Snead, I give and |bequeath 
Diamo!l 
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Diamond Bodkin and an Emrod-Border ; 
WW allo give her as a Token of my Love 
p her ſelf, a power to alter or add to her 


of 40G J. in Gold, it follow thus; 
2. Alſo I give unto his Siſter Mrs. Aa- 
erine Newport my God-daughter 500 J. 
Silver: And after two other Legacies 
tervening it is thus expreſs d; viz. Allo 
give unto my God- daughter Hatherine 

bead 100 l. more than I have given her 
my Will; by which ſaid Will and Co- 
cil che ſaid Mrs. Katherine Newport doth 
dnceive, that there is two 500 J. deviſed 


Silver by the Codicil, and the Execu- 


d 500 l. given by the Will to belong 


d Codicil. 
en by the Will, as aforeſaid, belongs 
wort, by the moſt Grammatical and 


8 Conſtruction of the Will and 
IC1ts 


This 


id Will, and by a Codicil annexed to | 1 
r Will, and made part thereof: And /#&@ Cb e On le Þ 
ter a Legacy given to Mr. Richard New- y e, 45 i 


her, and is ſo intended, and not to Mrs. 


TII 


o 

* 
» 
© WJ 
.=—= 


dro her, 500 J. by her Will, and 500 J. Upon the #1 
| — ng "Ui 
5 on of th | Hf 

$ (cruple to pay the ſame, for that the Words 3 


d Mrs. Katherine Snead doth claim the Will, two 


2 Pounds 
; egacies to 
to her, ſo that Mrs. Katherine Newport one perſon 


ks to have the two 500 J. by the Will decreed. 
But Mrs. Snead inſiſts, That the 5007. 


- 


112 


Title under 

an Occupant 
demurred to 
and allowed. 


brake dict. ,. s 50 


. that a Title under an Occupant d 
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This Court upon Reading of the (; 
Will, was fully ſatisfied both by Cy 
ſtruction of the ſaid Will, and by th 
Intention of the ſaid Lady Leveſon, th 
both the 500/. given by the ſaid Will, a 
the 500 J. given by the Codicil, were giy 


and do belong to the ſaid Mrs. Nen 

and decreed the ſaid Exccutors to pay 

the 1000 J. accordingly. F 

| 2 

Wyrall contra Hall, 27 Car. 2. . 

fo. 516. f 

2 

A mod Wl, THE Teſtator made his Will, but ul 

— med no Executor. fl 

med, This Court declared the Will to bete 
Zz Z C of, good Will. 

48 

Price contra Evans, 27 Car. 2. u 

fo. 460. m 


HE Plaintiff's Title is under an G 
cupant: The Defendant demum 
This Court allowed the Demurrer ;| 


Court will not Countenance nor give 4 
Relief thereof. 


a] 
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Lambert contra Greene, 27 Car. 2. 
fo. 122. 


1 he E Defendant Cicily Greene demand- FD 
eth an Allowance for a third Part of 2 14,7&@ 4 . 
a Tenement and Ground, for the Remain- J 2,7 17, 20. 3, 
der of a Term of 99 Years. The Caſe V 
is thus: wiz. For fol. the ſame were , = 7/9 B | 
laſſigned in 1655. to Henry Hall for Re- i 
mainder of a Term of 99 Years in Truſt, 
for the Defendant's Teſtator William Greene, 
and the Remainder expectant, upon the 
ſaid Term conveycd to the ſaid Teſtator 
land his Heirs ; which demand is ſubmit- 
ted to the Judgment of this Court. 

This Court declared, That the ſaid Leaſe, not a 
Leaſe was not a cuſtomary Chattel, and 1 
would not allow the Defendant's De- 2. Aub 72 


mands. "Ah + 255 


Lucking contra e 28 Car. 2. 3 
fo. 801. 


. 
j | 
(1! 


lis 


<> 


HAT John Pincheon deceaſed, bor- After 2 Sta- 


tute acknow- 
rowed of the Plaintiff's Father 4000“. ledged, and a 


for which he mortgaged Frechold and Co- Mortgage, 


pyhold Lands, and alſo for farther Security 8 


entred into a Statute; but the Terms in new the 
Leaſes in 


their own Names yet decreed liable to the Statute. 


Vol. 2. 1 | the 


%. hi 15 Ve 


ſaid Leaſes in the Names of the Truſteez 


— 
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the Leaſes being expired, the Defendam 
as Truſtees have renewed the ſaid Leaſy 
with the College in their own Names, i 
Truſt for the Children of Pincheon, an 
ſo deny the ſame are liable to the Plain 
rift 's Debt. 2 
This Court was ſatisfied, rhe Plaintiff; 
Debt being ſecured by Statute, as well He 
by Mortgage ought to be ſatisfied out e 
all the Eitaze of the ſaid Pincheon in Lay 
or Equity, and that the Renewals of tht 


ought not to ſhelter or protect the Eſtate 
againſt the Plaintifi's Debt; for that tho 
the Plaintift's Mortgage did bind but: 
particular part of the Eſtate, yet the Sta 
tute did bind the whole Eſtate, and the 
Statute binding the whole Eſtate in its 
own Nature, though no mention wer 
made of ſubjecting the ſame by the Will to 
the ſaid Debt; neyertheleſs that Deb 
ought to be made good out of the ſaid Pin 
cheons Eſtate Whatever, and decreed ac 
cordingly. 


Reports in Chancery. 115 


Ramſden contra Farmer & al', 28 Car. 2. 
| fo. 516. 


HAT Simon Carill was ſeiſed in Fee Lands cons 
of Lands, conveyed the ſame to Pee 

Wruſtces to ſell and dilpoſe thereof for — —— of ( 
performance of his Will, who by his a” Debt? F 9 
Ecviſed the ſaid Premiſſes to the ſaid 2444 d. , 
Er ruſtecs and their Heirs, to pay his Debts, . Hesl 117, <3S, i 
Ind made Elizabeth his Wife his Execu- * 1 
rix, who afterwards married Mr. Barnes; 1 
and the ſaid Truſtees, with the conſent 1 
ff the ſaid Elizabeth, conveyed the Pre- * 
niſſes to Sir Fohn Carill and others in Truſt affigny n 
Truſt in the ſaid Will, and the ſaid Barnes ed. | 3) i 
after died, and the ſaid Elizabeth married note. Ae Ve #1 
dne Machell, and by Deed 22 Car. 1. the 76, . fro! WL 1 

aid Truſtees, Carill, &c. with Flizabeth, jAf, /F FO, 2,35 AM 
onveyed the ſaid Premiſſes to the ſaid 2 . 4 
achell and his Heirs; and in 1646, the 
aid Machell with the like conſent con- 
eyed to Duncombe, Heath and Balawin, 
and their Heirs in Truſt, that they after 
the ſaid Simons Debts and Legacies paid, 
ſhould convey to the ſaid £//zabeth and | 
her Heirs, or toſuch as ſhe by Deed or Will _ 
ſhould appoint : That the ſaid Elizabeth | 
raiſed Moneys, and paid the ſaid Simons | 4 
Debts and Legacies, and performed the 
laid Will; and after the ſaid Machel''s 


Death, Elizabeth by Will 1650. deviſed 


12 all 


» 
- 
: 
.* = 
4 
& 1 : 


: 


* 
* 
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beth Machell's Death; and the ſaid Joh 
his eldeſt Daughter, and the Defendan 
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all the ſaid Premiſſes to her Son Fo} 
Carill for Life, and after his Deceale tf 
the firſt Son of the Body of the ſaid So 
lawfully begotten or to be begotten, and 
to his Heirs. And if her (aid Son ſhoul; 
not have a Son, but one or more Daugh-iſ 
ters, then ſhe deviſed the Premiſſes to thei 
firſt Daughter of the Body of her ſaid S0 
and to her Heirs: That the ſaid Fohn Cari 
in the ſaid Elizabeth's Life-time had a Son, 
whoſe Name was John, who died in he 
Life-time, and ſoon after Elizabeth died 
and her ſaid Son Fohn Carill ſurvived he, 
and never had any other Son after Eliz. 


Carill died, and left the Plaintiff Lett 


Elizabeth his ſecond Daughter, and thi 
Defendant Margaret his third Daughter 
and the (aid Letiice the Plaintiff claim 
the Premiſſes as eldeſt Daughter. 

But the Defendants, Elizabeth and 
Margaret, inſiſt, They ought to have their 
equal Parts with the Plaintiff Lerrice in 
the Premiſſes, and that the ſaid Simon had 
not Power to make ſuch Settlement « 
Will, but ſay, he was only ſeiſed for Lik 
of the Premiſſes, and that Elizabeth Mi 
chell joined in the Settlement at her Sot 
Fohn Carill's Marriagez and if there wer 
ſuch a Will of the ſaid Elizabeth Machel 
yet the ſaid Fobn Carill had a Son name 


Jol 
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1,hn Carill, who was Born after the Death Conſtruction 
the ſaid Elizabeth  Machell, and lived cf Wi 
Home Time after her Death without Iſſue, ,,,,4 > , 
ind by the Words of the Will, the Truſt % = , 
is determined. OY ban 
This Court not being ſatisfied, as to the * 
Birth and Death of the ſaid Fohn Carill, 
directed a Trial on this Iſſue, whether 
John Carill, Grandſon of Elizabeth Ma- 
chell, died during the Life of the ſaid Eli- 
zabeth Machell, or after her Deceaſe. 
That upon a Trial on the ſaid Iſſue, it 
was found, that the ſaid John Carill the 
Grandſon, outlived the ſaid Elizabeth, and 
therefore the Defendants inſiſt, that the 
Truſt limited by the Will of the ſaid Eli Truſts deter- 
zabeth Machell, is fully determined. mined. 
This Court declared, they ſaw no cauſe ,»-&. 24. 
to relieve the Plaintiff's Bill in this Mat- A /27. 
ter, and ſo diſmiſs d the Bill accordingly. | 


Salter contra Shadling, 28 Car. 2. 
fo. 66. 


HAT Bran late Lord Biſhop of Min- Will. = 
tan being poſſeſs d of the Manor of /2.,,/. .,,./.. KM 
Pottery by Leaſe from the Biſhop of Salis- | 
bury, (made to Sir Richard Chaworth, in 
Truſt for the ſaid late Biſhop of Winton) 
by his Will deviſed 2001. per Annum 
ſhould be paid our of the Profits of the 
ſaid Leaſe, to William Salter, the Plain- 
I 3 tift's 
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tiff's late Husband his Nephew, during hi 

Life; and that the Eſtate in Law in te 

{aid Leaſe, ſhould continue in Sir Richyiif 

 Þ 7 .* © Chaworth, during his Life, and the Sur 
IP plwkVuͤſage of the Profits, he deviſed to th 
ſaid William Salter, to whom he alſo dM 
viſcd the Leaſe after Sir Richard Chamoriii 

Death, and made Sir: Richard Chanyillf 

and others Exccutors, who conſented t 

the ſaid Deviſe, and about 16 Car. 2. Wi. 

liam Salter made his Will, and as to hi 

Intereſt in Pottery, he deviſed the ſame ui 

Truſtees, that they ſhould permit th 

Plaintiff to receive the Profits during he 
Widowhood, on Condition ſhe renewel 
Conſtruction the Term to 21 Years, once in ſeven Year, 
4 — and if the Plaintiff ſnould Marry or Dye, 
F Will“ ' then he declared the Profits of the Premiſ: 
ard 25, 29, 745, les, to go to his two Daughters, Ann and 
e, e Suſanna, and the Survivor of them and 
ess their Heirs, and after their Deaths, Witly 
| out Heirs of their Bodies, then to his right 
| Heirs, and deviſed all the reſt of his per 
| {onal Eſtate ſhould be to his Executon t 
f 

[ 


and Truſtees, for the benefit of his (aid 
Daughters, and made the Plaintiff and thc 
ſaid Truſtees Executors. 

That the ſaid two Daughters are ſince | 
dead Inteſtate, and the Plaintiff bein: 
their Adminiſtrator, is Intituled to the 
whole Term and Truſt of the ſaid Leal 
of Postern, as Adminiſtrator to her (aid 

is T2 two 
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two Daughters, according to the ſaid l. 
am Salter's Will, and the true Expoſition 
thereof, the ſame being deviſed in manner 
as aforcſaid. 
| The Defendant Charles Cleaver the In- 
fant, being eldeſt Son and Heir of Dame 
Briana Cleaver Decealed, who was one of 
the Siſters and Coheirs of the ſaid William 
Salter, and the Defendant Stradling's Wite 
being his Siſter and Coheir, inſiſt, that 
laccording to William Salter's Will, and for 
that no preſent intereſt in Pottern was 
deviſed to his two Daughters, but only 
contingent poſſibility of Intereſt, in caſe 
the ſaid Plaintiff ſnould marry or Dye, 
neither of which having ſince hapned, and 
the ſaid Daughters being ſince Dead, the 
Intereſt and Term in Pottery ought to 
come to them, as Heirs to the {aid William 
Salter, and not to the Plaintiff, as Admi- 
niſtratrix to her two Daughters, the rather, 
tor that they conſented to a. Decree for 
„Lale of Lands, which would have come 
to them as Heirs at Law, to preſerve Pot- 
ay tr from Sale, for the payment of Wil- 
eim Salter's Debts. | 

This Court declared, that according to 
8 liam Salter's Will and the Diſpoſition 
therein made of Potters, the whole Inte- 
MW rclt of the ſaid Term and Truſt therein, 
ewas well paſſed in the Plaintift, and that 
che Heirs of Salter, can have nothing to 
0 | 14 do 


120 


Settlement. 
bite Ants S. 
= /:-/ /29 


Conſide ra- 


tion. 


Leaſe aſſign- 
ed in Truſt 
for a Join- 
ture, and af- 
ter for Chil- 
dren. 
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do therewith, nor have any Intereſt ther 
in, and decreed the Plaintiff to enjoy thy 
{ame againſt the Defendants. 


Still contra Lynn & al, 28 Car, 2. 
fo. 195. 


Bill is to be relieved for 123 Acres of 
Land. 6 | 


T H A T Philip Jacobſon deceaſed, being 
poſſeſs d of a capital Meſſuage « 
Tenement, and Lands by Leaſe from tht 
Crown, Dat. 13 Car. 1. for the Terme 
60 Years. Did by Deed in 1639. in con: 
ſideration of a Marriage with Elizabeth hi 
then Wife; and for that ſhe had parte 
with her Intereit in Goods, &c. which h 
Agreement, ſhe had the Diſpoſition of fe 
her ow nUſe, and other Conſiderations there 
in mentioned, did aſſign over the ſaid Pre 
miſſes and all his Term therein, to Rumba 
Jacob ſon, and Abrah. Beard on Truſt, tha 
the ſaid Elix. ſhould have the Profits du 
ring Life, and after to James, Paul, Fane ail 
Mary, her Children, or ſuch of them a 
the ſaid Elizabeth ſhould appoint by he 
Will, and for want of ſuch Appointment 
to the ſaid James, Paul, ant and Mary, d 
ſo many of them as ſhould be living at le 
Deceaic, ſhare and ſhare alike; and a 
ter Elizabeth died, Paul the Son bein 

dei 
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ead in her Life time. Afterwards by Deed 
643. in conſideration of a Marriage 
etween the ſaid Philip Jaco ſon, and Fan- 
, Earnely, and for a Jointure for che 
id Frances, and for Provilion for ſuch 
Thildren, as he ſhould have by her, the (aid 
Philip Jaco: ſon, and James his Son, aſſign- 
d over the ſaid Premitſles, for the Remain- 
ger of the ſaid Term of 60 Years, and all 
dis Goods and Houulhold-ſiuft unto Mil- 
um, Daniel, and Alexander Staples, their 
xecutors, &c. on Truſt, to permit the T,uq. 
aid Frances and Philip, and ſuch Chil-,, |, Ce .5- 
ren as they ſhould have between them, to ? 5 7. Us: 
ceive the Profits during the ſaidTermand ” e 


2 — . . / / ©» 1 ; 
frer the Deceaſe of him and his ſaid Wiſe “ , (©, 235, 
vithout Iſſue, then on Truſt, as to part 3898. 1 


o ſuffer the Executors of the (aid Frances, 
nd as to the Reſidue, the ſaid James Ja- 
oſon his Executors, &c. to receive the 
profits during the Term: Afterwards by 
ced in 1646. Reciting all Aſſignments 
nd Indentures aforeſaid, he the ſaid 
hilip Jacobſon aſſigned over the ſaid 
Wrcmilies, and his Term therein, to Alex- 
nder Staples, and Jeffery Daniel their 
xecutors, &c. on Truſt, as to the ſaid 
rances Facobſon, for the Premiſſes limited 

o her by her firſt Jointure; and as to ſeve- 

al orher Parcels of Land named, as in the 
aid Dꝛed is recited, which ſaid laſt Premiſ- 
ines, contain 123 Acres, which are in Toon 
or 


Releaſe of 


focol di. 
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for the ſaid James Jacobſon, from the Deal 
of his Father, during the reſidue of th 
Term, and in caſe the ſaid James ſhoul 
remain unmarryed, or being Marryed, 
ſhould dye without Iſſue, and hi 
Wife being a Widow, then the Rents an 
Profits thereof to remain, and be to hi 
younger Brother and Siſter, and afte 
wards James and Thomas Earneley, Son i 
Law of the ſaid Philip, having marryc 
Fane, one of the Daughters of the {ai 
Philip, did 22 Car. 1. Releaſe to Staph 
and Daniel, and to the ſaid Philip, ar 
Joanna Facokſon, Executrix of Rumi 
Facobſon, who ſurvived Beard, all and a 
manner of Truſts and Demands whatlo: 
ver, and Suits in Law or Equity, whid 
they or cither of them, their Executor 
Sc. had from the beginning of the Wor| 
unto the date thereof, in all the Lands ar 
Tenements, with the Appurtenances the 
or theretofore in the Tenure of Philip 
cobſon aforeſaid, in the County of Wil 
and by another Releaſe in Far. 1647. t 
ſaid James and. Thomas Earneley, releal 
unto the ſaid Philip Facobſon, and 7 
annna Jacobſon, all manner of Truſts ar 
Demands whatſoever, in all Lands int 
County of Wilts, as in the former Relcak 
and afterwards by deed in 1653. recitin 
that there was a Marriage then ſhortly 
be had, between the ſaid James Facobſc 
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zon and Heir of Philip Jacobſon, and one 
Margaret Still, the ſaid Philip did Aſſign 


wer unto John Still, and Nicholas Still, 
heir Executors, ec. the ſaid 123 Acres, 
or the reſidue of the Term, to the uſe of 
mes and Margaret, for their Lives; and 
frer their Deccaſes, to the right Heirs of 
he ſaid Fames, begotten of Margaret, and 
Margaret ſhould Survive James, and 
ave no Child by him, and he dye before 
he end of the Term, then ſhe ſhould 
ave power to fell 5x Acres of the Pre- 
iſſes, and the reſidue to the Executors of 
Philip; and if Margaret dye in the life- 
ime of James not having any Iſſue of 


er Body by him begotten then living, 


cn to the uſe of the ſaid James Facobſon, 
is Executors, Adminiſtrators and Aſſigns, 
or the reſidue of the Term, which Mar- 
Rage took Effect, and Margaret dyed 
ichour Iſſue in the Life-time of James, af 
r whole Deceaſe, the {aid James being in 


Wollcſiion by Decd, in 1661. for 4oo J. 


ortgaged the 123 Acres to Flizabeth 


Wrin/ey, and yet enjoyed the 123 Acres, 


ill he dyed, and the {aid Eligabeih Aſſign- 
d over the ſaid Mortgage, which now by 
can Aſſignments, is come to the Plaintiff, 


Wnd James is dead without Iſſue or Brother, 


nd the Defendants Ze-obia, Frances and 

Luchell, do him Survive. 
1his Court was fully ſatisfied, on 2 
2 


123 
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Voluntary Deed in 1653. by which the ſaid Jam: 
G vY" derived his l itle, and aſterwards made H 
r e ſaid Mortgage, under which the Plaintifin 

Reminder, Claims, was A good Conveyance, and wel 

fitter a Limi. executed in James, and that the Conve) 

tation of a ance in 1646. was a voluntary Conve). 

7, £02 ance, and the Eſtate thereby claimed hy 

void in Law. the Defendants created, being an Eſtate i 

2 ERemainder, after a Limitation of a Tem 

. of 76g for Years, to an iſſue in Tail, was void i 

Law, and decreed the Plaintiff to the 

Poſſeſſion of the 123 Acres, or the Mong 

due on the Mortgage, and to enjoy again 

all che Deſcendants, and decreed that tx 

Plaintiff and Defendant Hopkins, who i 

Adminiſtrator of the Mortgager James J. 

cobſon, to come to an account. 


Þ ide tg. 


Oliver contra Leman & al, 29 Car. 2. 
r 


Trial at Law is directed for tix 
Plaintiff to try his Right to 
Reverſion of Lands, after the Deat 
of the Defendant Wainwright, fo the Plai 
tiff deſires he may try the ſame when it 
A Trial x> {hall think fir; but the Defendant inſiſt 
Law directed that the Plaintiff ought to be confine 
har mas to a convenient Time, which was pray" 
Time. might be the Rule in this Caſe, and thi 
the Defendant might not be kept in Sul 
pence, and to wait on the Plaintiff's Conf 


venience, when he ſhall think fit to iry the 
ſame 
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ame. This Court ordered it to be tried 
In Eaſter Term next, or the Iſſue be taken, 
ro confeſſo. 


Stawell contra Auſtin, 29 Car. 2. 


fo. 579. 1 
HAT George Stawell Father of Urſula Conſtruction 4 
and Elizabeth Stawell being ſeized » Will. It 
n Fee of Lands, by Deed and Recovery 7:44 10,25; 24 WM 
hereon , ſetled all the ſaid Lands on the 5, 74; | 
)efendant Sir Fohn and Robert Auſtin and 
heir Heirs, to the ſaid George for Life; 
Remainder for ſuch Eſtates and Charges, 
s he by Will or other writing ſhould 
point, Remainder to the Heirs Males 
ff his Body, with Remainders over, and 
dy Will purſuant to the Power reſerved 
dy the ſaid Deed, deviſed the Premiſſes 
etled by the ſaid Deed to the ſaid Defen- 
ant for 99 Years after his Death, up- 
dn Truſt, in Caſe he left no Son, or ſuch 
s ſhould die before 21 without Heirs 
ales, and ſhould leave one or more 
Daughters, for raiſing of 12000 J. if but 
dne Daughter, for ſuch Daughter, and if 
wo or more Daughters, then 20000 /. to 
Ne raiſed for their Portions, to be equally 
Wivided between them, and to be due 
Ind pay able at their reſpective Ages of 
21 Years, or Days of Marriage, and the 
Maid George died leaving no Son, and ha- 
ing only three Daughters, viz. ON 
Eli- 
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Elizabeth, and one Ann Stawell, who diel 
ſince her Father, and that the ſaid Teſts 
tor George his Relict married the De 
fendant Seymore, and ſhe on the Death d 
her Daughter Ann, took the Adminiſtrati 
on of her Eſtate, and allo ſoon after died 
leaving the Portion of the ſaid Ann in the 
ſaid 200co J. Un-adminiſtrated, and Ad 
miniſtration of the ſaid Anns Eſtate wy 
granted to the ſaid Urſula, and Elis abu 
her Siſter, who are intituled to the fail 
Anns perſonal Eſtate, and that the ſaid 

When Land 20000 l. ought to be raiſed by the (ail 
oy be hay: Truſtecs, out of the Lands ſetled as afors 
' tion, or not, ſaid; but the Defendants the Truſtees in 
' upon the fiſt, That by the Words of the Will i 
* words of is Dubious, whether the whole 20000 
iff 2 _— V „ ought to be raiſed, or any more that 
= 75 = 12000 l. the ſaid Aus being dead u 
anle, Vi K- married, and before 21. And the Deten 
dant the Heir inſiſted, That as the Cas 
is, the Portions of the ſaid Ann, ougli 
not to be charged on the ſaid Lands, | 
the only Queſtion before the Court being 

whether the Truſtees ſhall raiſe x 2000 

or 20000 J. for the ſaid Plaintiffs Us/i 

and Elizabeth, 
Ic appearing plainly to this Court, thi 

by the words of the ſaid Will, that if th 
' {aid Teſtator George had two or mot 

3 then 20000 /. ſhould be 1 

ed. 


1 Ih 


OSS 


II 
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This Court is of Opinion, and decla- 
d, that the Lands ought to be charged 
ith the 20000 /. and the payment there- 
f ro the Plaintifls Urſula and Elisa- 

[ 


75. 


Lawrence contra Berney, 29 Car. 2. — 
fo. 156. | 


His Caſe is on a Bill of Review : This pill of Az. , | . 
ſ . 


Court declared, they would not de ws j 
ake Error by Conſtruction ; and -& 89295, So Crs mn 
here a Decree is capable of being 4, 66, 6 7: Þ | 
xecuted, by the ordinary Proceſs and / + 4, j 
orms of the Court, and where things Wk: — 
dme to be in ſuch a State and Conditi- 2 621 14 

aſter a Decree made, that it requires Fg 78 1 
original Bill, and a ſecond Decree “ 60: 
pon that, before the firſt Decree can be 
ecuted; In the firſt Caſe, whatever the 
iquity of the firſt Decree may be; yet, 
| it be reverſed, the Court is bound to 
iſt it with the utmoſt proceſs the courſe 
the Court will bear, for in all this, the 
onſcience of the preſent Judge is not 
dnccrned, becauſe it is not his Act, but 
cher his Sufferance, that the Act of his 
redeceſſor ſhould have its due Eftect by 
dinary Forms: But where the common 
ocels of the Court will not ſerve, but a 
v Bill and a new Decree is become ne- 


llary to have the Execution of a for- 
. met 
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us de 2 mer Decree, is in its (elf unjuſt ; there th 

Choe | 
0 
( 


( 


95 Court deſired to be excuſed, in making 
a 2990199 1, 0931" its own Act, to build upon ſuch ill Foy 
c. 49; 2 5, dations, and charging his own Conſcieng 
2 Du He ? with promoting an apparent Injuſti 
ad. 42, SG, and to this Condition hath the Plain 
7 Lawrence brought himſelf, for he forby 
to apply himſelf to this Court to ſupp 
him, as one that claimed under the 
cree in 1650, or to pray an Injunction, t 
ſtop Berne) s Proceeding at Law, but (tay! 
till Berney had recovered the Land by 
Whereno or- Trial at Bar, and been pur into Pol 
22 17 ſion by the Sheriff; and now no ordin: 
firſt Decree Proceſs upon the firſt Decree will fern 
will hve, but he is drawn to a new Bill, to pray 
mug pe, ecution of the firſt Decree, by a ſeco 
new Bill, to Decree, and this obligeth the Court toe 
pray Execu- amine the Grounds of the firſt Decree h 
tion of the | 
firſt Decree fore they make the ſame Decree agu 
by a ſecond And this Court was not of this O pini 
Wee. alone, but it was alſo the Opinion of t 
thers that were before him, who had ma 
ſeveral Precedents in like Caſes, a 
would not enter further into Argumet 
of the Errors. ETA 
Lawrence's Bill was an original Þ 
to execute two Decrees in 1650, 
1651, and the Defendant Berney now 
ſo Plaintiff, it being croſs Cauſes brouy 
his Bill of Review, to reverſe the li 


Decree, & c. as Unjuſt and Erroneous, I. 
4 


- 


n 
ir 
| 
65 
h 
1 
} 
e 
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he firſt Decree by the Lord Coventry, in 
20 Car. 1. decreed a Sale of the Premiſſes 
or a Performance of the Truſt, that in 
650 a Decree was made to fruſtrate the 
ord Coventry's Decree. 


Priste contra Palmer, 29 Car. 2. 
fo. 323. 


HIS Court was ſatisfied the Plain- Want of a 


tiff had a quiet Enjoyment for a long —_— 


Time, and declared, That notwithſtanding /z,, % 2,74, ,.4» bi 


1 
Surrender is wanting, yet the Plaintiff's ch. adi bo, Ne 


itle ought to be ſupplied in Equity, and 
ecreed the Plaintiff. to enjoy the Premiſ- 

8, and a perpetual Injunction to ſtay 
l Proceedings at Law. | 


Meolſtenbolm contra Swetnam, 29 Car. 2. 
fo. 146. 


ing poſſeſſed of a perſonal Eſtate, 2% l . 
nd * Provifca for his Grand-Chil- 75 a x 
ren, being the Children of Thomas his eld- 
ſt Son, being five in Number, whereof Pe- 

„ Sctnam was one, did by Deed authorize 
he Defendant William Swetnam, who was 

is ſecond Son, and the Defendant Thomas 
dreanan,; who was his Granchild, to re- 
eive 32 J. Rent, which was an Arrear of 
6. per Aunum Annuity of Foſter's Farm, 

Vol. 2. K ä 
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in Truſt, to be divided amongſt his (aid 
five Grandchildren at the Age of 21; and 
the ſaid Thomas the Grandfather by ſom: 
other Deed charged his whole Lands on 
Settlement thereof on the Defendant Thy 
mas, with the payment of 1000 J. equally 
amongſt his ſaid five Grandchildre, 
whereof the ſaid Peter was one, and in 
further kindneſs to the ſaid Peter, in 
1657. by Will gave him 100 J. to be pail 
out of the perſonal Eſtate, and made the 
Defendant William his Executor; and thx 
{aid Peter's Father, to increaſe his Fortune, 
put out ſeveral Sums of Money in the (aid 
William's Name, and depoſited othe 
Money in the ſaid Defendant's Hands, for 
the ſaid Peter's Uſe, and by his Will fur 
ther gave to Peter 30 l. and Peter mat 
ried the Plaintiff Martha, and by his Wil 
deviſed all his Eſtate to the ſaid Marth 
whereby the Plaintiff is intituled to tht 
{aid Deviſe, and to the ſaid Peter's ſhar 
in the 1000 1. ſo to be relieved: for the 
Sum, is the Bill! 7 nan » 

The Defendant William inſiſts, Tha 
Thomas, the Father of Peter, died poſſet 
ſed of a perſonal Eſtate of 266 l. and thi 

1000 1. to be Defendant as his Executor poſſeſs d ir, ani 

raiſed and di- paid his Debts, being 100 J. and ſays, thi 
vided a- „ . 
mongſt five che 1000 J. was given to be divided % 
Children, one 2 2 7 


dies before Diſtribution, the Survivors ſhall have his ſhare, and oo 
the Deviſee of him that is Dead. of 
TY aol 
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aforeſaid, and as the Defendant Milliam 
ſhould think fir, and that Peter dying be- 
Wore any Diſtribution was made to him 
hereof, the Defendant William ought not 
o diſtribute the ſame amongſt the other 
our, and no part of it ought to come to 
he Plaintiff. e e 
This Court declared, That no part of 
he 1000 /. doth belong to the Plaintiff in 
Right of the ſaid Peter, or otherwiſe, and 
liſmiſs d the Bill. | 


be | 6 
0 Nance contra Cote, 29 Car. 2. 
1 1 

L | 


the Defendant pleaded a Releaſe of the 


Mortgagors Intereſt in Anno 1620. _ 
This Court after ſo long time and ſuch 


redeem, though the Premiſſes were Mort- 
paged for 376 l. and worth now to be ſold 
1500 l. 27 Tae? 


l Burgrave contra Whitwick al, 29 Car. 2. 
0 40 %% „ 111 0 


T HAT George Whitwick Deceaſed, ha- 
ving Iſſue George his only Son, and 
Elizabeth, and Martha the Wife of rhe 
Defendant Curtis, by Will bequeathed [ 
2 ? & 


PERS 133 A 0: am? 
H E Plaintiff ſeeks Redemption of a Releaſe "ES 
4 , ] d d pm 
1 Mortgage made the 17th of Fac. . jor od 
Redemption 
of a Mort - 
gage, and 
Releaſe, could not admit the Plaintiff to allowed. 


Will. 


132 


Plaintiff Burgrave, who can give a 1 
=» The 
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the ſaid Elizabeth 6001. to be paid unto 
her as therein after is expreſſed, and to 
the ſaid Martha 600 I. in like manner, and 
gave the Reſidue of his perſonal Eſtate to 
che ſaid George his Son, to be employed as 
ſhould be afterwards expreſſed in his Will, 
and alſo gave to his ſaid Son and his Heirs 
all his Lands whatſoever, and willed, That if 
either of his ſaid Children ſhould die in 
their Minority, that the ſurviving ſhould 
be Heirs to the deceaſed in equal Portions; 
but if all ſhould die without Iſſue, then 
he gave his Lands to George the Son of 
Humfrey Whitwick,. with Remainders over, 
and ordered the ſaid Portions in conve- 
nient Time to be laid out in Lands for his 
ſaid Children, and till Lands purchaſed 
the Executors to retain the Money ſo long 


as the Overſeers ſhould ſee good, at 51. 


twick Executor. 

That George the Son died Inteſtate un- 
der Age unmarried, that no Land hath 
been purchaſed by the Executor: -That 
Martha attained 21. and received her Por- 
tion, and alſo the Moiety of the Reſidue 
of the perſonal Eſtate bequeathed to George 
the Son, but refuſes to pay Elizabeth her 
6001. and Moiety of the {aid Reſidue of 
the perſonal Eſtate, ſhe being yet a Minor 
under 21. yet ſhe is married to the other 


25 Cent. and made the Defendant Humfrij 
hi „ 5 


charge. 
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The Defendant inſiſts, according to the 
Meaning of the Will he ought not to pay 
Elizabeth till the Age of 21 Years, for in 
caſe ſhe die before, the ſaid Martha ought 
to have the other Moiety of the Reſidue 
of the perſonal Eſtate, and he is adviſed 
there is a Poſſibility of Survivorſhip of the 
Plaintiff Elizabeth's Portion, and Moiety of 
the Reſiduary of the perſonal Eſtate, and 
that if he ſhould pay it to the ſaid Elizabeth, 
and ſhe ſhould die before 21, the Defendant 
Martha may compel him to pay it again. 

But the Plaintiff inſiſts, That the Moiety 
of the reſiduary perſonal Eſtate deviſed 
to the ſaid George not being laid out in 
Lands, falls to the Plaintiff within the 
Words of that Clauſe in the Will, that 
gives the Reſidue by equal Portions to the 
Surviving, and ſo no further Survivorſhip 


intended. "5: Aealo bc 
This Court was of Opinion, and de- y 
part of the 


clared the reſiduary Part of the perſonal bn 
Eſtate is not ſubject to any Contingency Eftare not 


99-100. þ 


of Survivorthip, but that the Intereſt of ſubiec tony 


that preſently veſted in rhe Plaintiff, upon of — 


the Death of the ſaid George the Son, and ſhip, but the 


ordered the Defendant, the Executor, xo fend gehe 


pay one Moiety of the reſiduary perſonal 
Eſtate; and in caſe Elizabeth die before 


21, then the 6001. to be paid to Martha, 
which in the mean Time is to be kept in 


the Defendant's Hands. 
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- * , 


. 5-0 2 5 

e lr Dad, Ving Cuſtomary Te 
ne upon nants of the Manor, in which Ma- 
SAD) a. nor the Tenants hold Eſtates, by Copy 


ec 
TAL e, wen, to them and their Heirs, by the Words v 
Wet . (S#i &. Suis) for 99 Years yielding a Rent, I o 
, PF. 54 bg H. paying a Herrior, and doing of Suit and n 


Service, Gc. And by the Cuſtom of the 

Yo 104. G- said Manor, the * upon Expiration t 
p< £4. 401./22.0f every Eſtate, ought to renew upon rea i p 
2. 15 ſonable Fines, and which ſaid Eſtates, by Ne 
; the Cuſtom of the Manor, do deſcend Wl 1 
from Heir to Heir, and their Eſtates to f 

be renewed for reaſonable Fines, they be- k 

ing expired, which the Lords of the Ma- 

nor. refule, demanding more than the 

Fee for a Fine, whereas two years Value, ) 

was as much as ever was, or ought to be 

given or demande. 4:2;  _>_ 

The Defendant; the Lord of the ſaid WM i 

Manor inſiſts, that there was ſuch a Cu- 

ſtom to renew for 99 Years, but the Fines 

always at the Will of the Lord, and ſuch 

as the Plaintiffs could agree with him, for 

there being no benefit to come to the Lord 

during the 99 Years, ſo the. Queſtion is, 

whether the Lord ſhall be at liberty, to ſer 

what Fine he pleaſe, or be reſtrained there - 

in by this Court, it appearing, that the 

Fines are Arbitra x. The 


ens wh 98 : — Lg |] 
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The Plaintiffs inſiſt, that though the 


Fines are Arbitrary, yet the ſame are by 
Law ſuppoſed to be reaſonable, and that 
in ſome Caſes, the Law had adjudged a- 
bove two years value, to be an unreaſona- 


| ble Fine, and the Defendant had demand- 
cd 10 and 12 years Value for a Fine, 


which is very Extravagant, and the Will 
of the Lord in this Caſe ought to be li- 
mited. 

The Defendant inſiſts, that the Plain- 
tiffs Eſtates, and Terms for 99 Years, ex- 
pired many Years before the Bill exhibit- 
ed, ſome of them 3o, and others 11 or 
12 years ſince, in the Life time of the De- 
ſendant's Father, and ſome of the Plaintiffs 
Eſtates have been granted to others, and 
Fines levied thereon, and that the Tenants 
of the ſaid Manor, do not during the 99 
years pay any Fines upon Death or Alte- 
ration, ſo nothing is due to the Lord for 
99 Years together, whereforc the Defendant 
inſiſts nine or ten Years Purchaſe is a rea- 
ſonable Cuſtom. 


1 his Court declared, the Will of the The Lord of 


Manor 


Lord ought to be limited, and that the j; mie to 


; 150 


Plaintifls on payment of two years Value, two years 
ſhall be admitted co their ſaid Eſtates, and Value, for « 


hold the ſame againſt the Defendant, and 
EO 


all claiming under him, and that the Plain- 


tiffs ſhall renew ſuch Eſtates within one 


Year after the Expiration of their Term, 
K 4 in 


2 AH. 120, | 
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Tenents De. in caſe they be of Age, or within the four 
neu wichin Seas at ſuch time, or otherwiſe within one 
one Year af. Year after ſuch reſpective Tenant ſhall at. 
ter the | moms tain the Age of 21, or return from beyond 
expired. the Seas, or elſe ſuch Tenant ſhall be for Nhe 
Ante /5I: ever forecloſed of any Help or Benefit, hl! 
and then the Lord is at Liberty to diſpoſe Wh: 
thereof. e 


l 
re. 
Warwick contra Cutler, 30 Car. 2. 
fo. 285. BY 
Will. HE. Teſtator deviſeth Lands to be 
Lands devi- held by his Executors, till the Te- 


d to be held N 
by 3 ſtator's Son attained 22 Years of Age, 


tors, till his for Maintenance of the Executrix and her 

_ 2 "ow Children, that the ſaid Teſtator's Son died 

dies before before 22 Years of Age. | 
22,Execurors This Court decreed the Executrix to 
Boldchete hold the Lands againſt the next Heir, un. 

Lands till the til the ſaid Son's Age of 22 Years, as if 
ſiid 22Years. the ſaid Son had lived to 22 Years, and 
(beau arte 111 N the Plaintiff's Debt on Bond, to be paid 
by the next Heir, or the Reverſion to lie 


liable, and charged therewith, = 


Joly 
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Folly contra Wills, 30 Car. 2. fo. 523. 


; HAT Roger Garland, Elder Brother, win. | 
by Will, did give unto Fohn Wills, Devil of 1 
Ie Defendant's late Husband, the uſe of fore Vat, 


| and ſingular the Goods, Plate, c. the Remain- 
e Vhatſoever then in his Houſe, for Term of gerd 7-5. 
1 Years from his Death, and after the 1 1 deliver the 
Years expired,he gave the ſame to his two Goods after vi 
ephews, Robert and Roger Garland, and e 1 Years: 1 
o his Niece Elizabeth the Plaintiff, to be Ale heile 66,1 *W 1 
qually divided amongſt them, and after © , /5'5, 16g. | 
» Whe 11 Years, the (aid Wills was to deli- | 
er them to the Plaintiff. ; | 
The Defendant Wills inſiſts, that by the | 
r Wequeſt of the (aid Goods for the 11 Years, | 
e and her Husband to whom ſhe is Exe- | 
| Wutrix, are well intituled to the Property | 
them, and that the Deviſor is void in | 
a and Equity. | | 
\ W ThisCourt decreed the Defendant's Will, 
| Wo deliver the Goods to the Plaintifls, to be 
| Wivided according to the Will, the ſaid 11 
ears being expired. 8 


German contra Dom. Colſton, 30 Car. 2. | 
fo. 741. | Y 
HIS Court decreed, that in caſe here- Legatees to = 
after any Debt of Sir Foſeph Colſton, refund to 4 
hould be diſcovered and recovered againſt ate up Al: | 


ſets. 


Executors, my. Legatees of Sir Foſeph o 3, # Ge 
ron are t in tion to what 7 
lan are to refund in Proportion owt Gelee, lee 
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they have received for, or towards theihu 
Legacies, to make up Aſſets for ſatisfatifMi 
on thereof. 
C otton contra Cotton, 30 Car. 2. | 
fo. 71. & 282. 4 
Deviſe. HAT Nicholas Cotton being ſeiſed ii. 


Fee of Copy-hold, and Free-holdWa 
ve E Den, 2, 360. Lands in Middle and Surry, of 500 | 
Dim. Sl, G4» per Annum, in 1676. dyed without Iſſue het 
2 bon, 205, 22 . ue the p a Jo os Plain- 

tiff, as Couzen and Heir to the ſaid Nich. 
"4 3 1 las, but the Defendant Aatherine Comm 
4 . . 756, 248. pretends that the ſaid Nicholas Cotton made uſ 
| his Will in Writing, 25 years ſince, viz. inc 
1650. having firſt ſurrendred the ſaid Co 
pyhold Land to the uſe of his Will, and 
bequeathed the ſame to the ſaid Defendant 
Mrs. Hatherine Cotton his Relic, and her 
Heirs ; but if ſuch Will were, the ſaid N. 
cholas purchaſed ſome Lands ſince, which 
deſcended to the Plaintiff, and that the ſaid 
Nicholas a little before his Death, contrad- 
ed with Sir Thomas Lee and his Truſtees 
for certain Copy-hold, and other Land H. 
in Sunbury, and was to pay 11101 for the! 
ſame, and paid moſt of the Money in his 
Life-time, and had Poſſeſſion. 
The Defendant Mrs, Cotton inſiſts, that 
Nicholas Cotton her late Husband, depoſt 
red in the Hands of the ſaid Sir Thamai 
Lee, or his Truſtees 600 J. deſigning to 


pur 
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urchaſe the ſaid Land in Sunbury; but her 
zid Husband Cotton, was to have intereſt 
x the ſaid Money, and he only rented the 
aid Sunbury Lands, and not purchaſed 
hem, becauſe a good Title could not ap- 
ar, but inſiſt, that after the Death of her 
usband, ſhe purchaſed the Premiſſes, and 
aid 320 l. more than the 600 /. paid into 
he ſaid Sir Thomas Lee's Hands, and that 
er Husband by the (aid Will, deviſed 
o her all his real and perſonal Eſtate, and 
nade her Executrix. 


199 
— _ 
* 


li 


icles between the ſaid Nicholas Cotton, 


urchaſe of his Free and Copyhold Lands 
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This Cauſe being now heard by Mr. Articles for 


uſtice Windham, who on reading the Ar- t pain, 
id ( but 
nd the ſaid Sir Thomas Lee, whereby the ch Nel 


aid Nicholas contracted with him for the Paid for it 
till the Con- 


veyance ex- 
Sunbury, in Fee ſimple for 920 J. is of ecuted) con- 


yoinion, that the ſaid Nicholas dyed be- — 1 dy 
chore any Conveyance made by the ſaid Conveyar 
iir 7 homas Lee of the ſaid Premiſſes to the 600 !. 
e ſaid Nicholas, and the ſaid Sir Thomas . 


ay ing Intereſt for the ſaid 600 J. and the 


late, and as to that 600 J. could not re- 
eve the Plaintiff, but diſmis'd the Bill. 

And as to the Mortgage made to Perkins 
the ſaid Wicholas, and the Defendant 
is Relict, it appearing that part Bo, 
W ; or- 


Eſtate. 
ad Nicholas paying Rent for the ſaid Pre- 996 Ho49 &7. 
files, the ſaid 600 J. at the Death of the „Ce. c. 2/3, 274: | 
ad Nicholas, was part of his perſonal E- - CH. C. 2/2: 


2 bam. 77. 
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Equity of 
Redemption 
to whom be- 


Re publica- 
tion of a 


Will, 
ves Lot 22 
{30 to Y, VZ 
I 2 2 22 
. 92 


Lands de- 
creed to the 
Deviſee. 
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piggy en ng was before that Mortgage 
made, ſetled on the ſaid Nicholas and Ks 


yz  longeth. S therine in Jointure, or otherwiſe, ſo as thei 
Cgaur, ei. gi iht ſame came to her as Survivor, this Cour 


is of Opinion, that the Equity of Re. 
demption belongs to her as Survivor, and 
not to the Plaintiff. 

But as for the other Part of the mort- 
gaged Premiſſes, and other Matters in the 
Piaintift's Bill, for which he ſeeks Relic 
as Heir. The Queſtion being, Whether any 
Republication were of the {aid Nicholas hi 
Will, and whether the ſame Lands do be- 
long to the Plaintiff as Heir, or to the" 
Defendant Aatherine as Deviſee by Force 
of the (aid Will. 

This Court referred that point to a Trial 
at Law upon this Iſſue, whether the ſaid 
Nicholas Cotton, did by his ſaid Will, de 
viſ2 the {aid Lands in Shepperton in thei 
Defendant's Anſwer mentioned to be pur 
chaſed by the laid Nicholas Cotton of one 
Rowſell in Fee in 1659. to the ſaid Kath: 
rine, or not. 


A Trial at Law having been had upon 
the Point aforeſaid, a ſpecial Verdict wa 
by the Lord ChiefJuſtice North's Direction 
found, and on a ſolemn Argument be 
fore all the Judges of the Common Pleas 
they unanimouſly gave Judgment for the 
Defendant, that the Lands in queſtion, did 


belong 
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. to the Defendant Xatherine, as De- 
iſce by the ſaid Will. 


jon. 
Civil contra Rich, 30 Car. 2. fo. 338. 


HAT Sir Edwin Rich made his Will, 
whereby he after ſome Legacies 
yes and bequeaths all the Reſidue of his 
are both real and pcrlonal, to Sir 
tarles Rich his Heirs and Ail.gns for ever, 
nd makes him Executor of his Will, and 


aid, in Truſt with him, wherewith to re- 
ard his Children and Grand-children'ac- 
rding to their Demerir. 

This Court declared, That as to Sir Ea. 
ins Eſtate taking the Words of the 
will of the ſaid Sir Edwin as they were, 
hey could amount to no more than a ge- 
eral Truſt in Sir Charles, to reward ſuch 
f his Children, and Grand- children as 
hey ſhould Demerit, and as Sir Charles 
houſd think fit, and not an abſolute fixed 
[ruſt; -to'ercate a'Certainty of Right or 
ntereſt as to any certain Proportion, in any 
f the Children or Grand-children, much 
ls in the Plaintift Civil, who De- 
nands the greateſt Part of the Eſtate, and 
hat it was in the Grandfather's tower, to 


vc the ſaid Eitate, or what Proportions 
there- 
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This Court confirmed the J udge's Opi- 


1 Chancery 
Caſes, zog. 


1 his Will ſays, he left his Eſtate as afore- 


A general 
ruſt in a 
Will for 
Children,and 
nor a fixed 
Truſt ro 
create a Cer. 
rainty of 
Right. 


Zee brite 12 b 
c. C. 59g 
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Dom. Grey & al contra Colvile, & al 


O Car. 2. fo. . 
3 SI OS. J. Firm + 


143 


7 . K. 941. 
Ep 


HE Plaintiff the Lady Grey's Bill Lands pur- 
is to be relieved for a Debt of Shaſed in 


Truſt de- 


500 J. and Intereſt on Bond, wherein creed Aſſets 
bn Colvile did bind himſelf and his to pay Judg- 


cirs, to repay the ſame unto the Plain- 
if her Executors and Aſſigns, that the 


ame might be paid our of the Lands, © 
hich were purchaſed by the ſaid 777 
hs Colvile with his own proper Money, &3. A. 247, 


a the names of himſelf and the Defen- 
b@&ant's Wife, to hold to them two for 


heir Lives, and then to the Heirs of Cole 
le, and the reſt were purchaſed in the 
ames of the ſaid Defendants Morriſs and 
haunders in Truſt for the ſaid Fohn Cole 


: ule and his Heirs ; That ſoon after and be- 
bre the 1500 J. was paid, the ſaid John 


dvile died, and the Right and Equity of 
he Premiſſes, during the Life of the ſaid 


Defendant's Wife is in 70% Colvile, and 


e Reverſion in Fee after the Death of 


ue ſaid Wife, will deſcend to the ſaid De- 


/ 


endant 70% Colvile, as Son and Heir of 
he ſaid Fohn Colvile, and the profits are 
ceived' by him or for his Uſe; that the 
ad John Colvile dying inteſtate, Admini- 
ation is gtanted to Dorathy his Relic, 
ho pleads ſhe (hath: no perſonal Eſtate, 
5 whereupon 


ment. 
ads Arle b2,185 7 
Tet. 3, 26, OO. | 
h 221, N 


lhe ane 
70 65 
/ Cha. C. 
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Colvile and his Wife, after the Death « 
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whereupon the Lady Grey commenced 


Suit at Law, by filing an Original fy 
her ſaid Debt againſt the Defendant Ji 


as Son and Heir of the ſaid 7ohn Colvil 
and hath got Judgment thereon to hay; 
Satisfaction for the ſaid Debt, out of th 
Reverſion of the Lands of 7ohn, which 
deſcended in Fee to the ſaid Defendar 
70% Colvile, and ought to have Sartisf, 
Qion accordingly, but the ſaid Defendar 
ola pretendeth he hath nothing by De 
cent in preſent, but the Reverſion of th 
Lands purchaſed in the Names of 7 


— 1 7 r 2 


his Wife, whereas he and the other ty 


Defendants were only Truſtees for 7. | 
Colvile and his Heirs, and their Truſt be 
ing now come to the Defendant Joi | 
they are liable as Aſſets in Equity for . 
tisfaction of the Plaintiff's Debts, and ti 
Plaintiff ought to be let into the imme c 
diate Poſſeſſion, and the faid Jh all | 
inſiſts, That the Premiſſes are incumbr: K 
by a former Judgment of one Leaſe f c 
 '800/. and the Plaintiff's Creditors, at 0 
others the Creditors in their Suit, feekin ; 
Relief againſt che ſame Defendants, up 6 
che ſame Truſt and Equity, and to have the 
Pebts paid out of the ſaid Lands, the + 
inſiſting chey are Creditors by) Judgmenl 


grounded on Original of the ſame D. 
and Date with the ſaid Lady Grey, 4 
a Lav _ oup 
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ought to be ſatisfied in equal Degree and 
Time. | 
The Plaintiff Creed and the other Cre- Judemente fo 
ditors inſiſt, That they for ſo much as ich. 9igg 80 
the Eſtate in Law of Wiſe is in the Heir, priority of 
that their Judgments ought to attach the Originals. 
Lands according to priority of Originals, / Cha. C24. | 
and tho' the ſaid Lete hath obtained a #'® 94, 99, 99,944 
Decree, prior to the Creditors in theſe , N | 
Suits, yet the ſame is to be ſubject to the | 
Direction of this Court, and ought not to 
take Place, but according to the Date of 
their Originals, | 

This Court (it being admitted by all that | | 
the Original on which the ſaid Leke's Judg- ö 
ment is grounded, is prior to all the other | 
Creditors Originals, and that the Plaintiff | 
the Lady Grey, and Creed Originals are { 
next in priority,and bear the ſame Date one 
with another, and ought next to be ſatis- 
fied with other Judgments, who original- 
ly bear the ſame Date) declared, that the 
Eſtate purchaſed in the Names of the De- 
fendant's Wife as aforeſaid, was a Truſt 
for Life, attending the Reverſion, and ſo = 
liable to make the ſeveral Plaintifls Satiſ- | 
faction for their Debts, and ſhould be en- | 
| M joyed by the Plaintiffs, againſt the ſaid = 
Wiſe and Joſiab Colvile the Heir, and the | 
Court decreed, that if the Eſtate of Wiſe 
as aforeſaid was not ſufficient, then the 
laid Reverſionary Lands, purchaſed in the 

Vol. 2. L Names 
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Names of the ſaid Morris and Sanders, af. 
ter the Death of Sir John Tufton, who 
' hath an Eſtate for Life in the ſaid Lands, 
ſhould go towards Satisfaction of the ſaid 


Debts. 
f Carr contra Bedford, 30 Car. 2. 
SL 11h) 45 11% 5 ei,. e. lo. 64. 
* e . 2. 2 307 „ he e 7 — 


re "HE" 774 * g. chat Edmund Arnold 
Cee, o/ ale having no Child, by his Will, 
Hoi, 059 (the: whereof, he made the Defendant Bedford 
h Fg, VE ebe Executor, gave ſeveral Legacies to ſeveral 
2 Cha.C. 228. Perſons and Uſes, and gave all the reſt and 
e CG, 4415: reſidue of his Moneys and perſonal Eſtate 
a. C- 30%). after Debts paid, to and amongſt his Kin- 
C. 261.11 dred, according to their moſt need, to be 
diſtributed amongſt them by his Executors, 
ſaving ſuch Legacies as he ſhould by his 
Will, or any Codicil further diſpoſe of, and 

che Teſtator afterwards by Codicil gave o- 
ther Legacies, and deſired that a care and 
regard ſhould be had to the Plaintiff, Fohn 

Buncher. 

The Defendant the Executor inſiſts, that 
henotknowing to whar degree of Kindred 
the bequeſt of the ſaid reſidue ought to 
extend, had annexed two Schedules of 
remoteſt Kindred, and is adviſed until 
their ſeveral Claims were examined and 
 ferled by this Court, he could not ſafely 

make A ates api | . 
This 


W- 3 „ wy F IY - — 1 — inge K — _— ht. —_— ma a — 1 
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This Court taking into Conſideration, to Deviſe af er 
what degree of Kindred the Teſtator's be- e = 
queſt of the reſidue of his perſonal Eſtate paid, che Re- 
to his Kindred of moſt need could extend, fidue ( a- 
that the Act of Parliament for better ſet- 8 
ling Inteſtates Eſtates, was the beſt cording to 
Rule that could be obſerved, as to the Ii. (Mey mor 
miting the extent of the word Kindred, and to be extend. 
that it ſhould extend only to the Teſta- ed according 
tors Siſter, Ann Carr, and her Children, bete, See 
and to the Teſtator's Nephews and Nieces ment of In- 
now Living, and that no Kindred out gates E- 
of the degree of a Brother or Siſter to mo 
the Teſtator, or a Child of ſuch Brother 
or Siſter, ought to come in or have any 
ſhare of the ſaid Reſidue, and that amongſt 
thoſe that are to come into the Diſtributi- 
on, the Executor ought chiefly ro conſider 
thoſe that have molt need, that ſo they 
that have more need, may have more than 
they that have leſs, and decreed the ſame 
accordingly : and as to the ſaid John Bun- 
cher, who was. his Siſters Son, and ſo to 
have Share, and was particularly recom- 
mended to the Executor, who the Court 
declared had a power to give ſome more 
than other, this Court ordered the Execu- 
tot to give him ſomewhat conſiderably 
out of the Reſidue of the (aid Eſtate, and 
the Executor to diſtribute che remainder 
to ſuch of the Kindred, as are to come in- 
to the Diſtsibution, as ſhall appear to the 

TEM © Ge 3 ſaid 
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ſaid Executor to have moſt need, and in ſuch 
Manner and Proportion, as he ſhall think 
fit, and Sir Samuel Clark, one of the Ma- 
ſters of this Court, is to ſee Right done in 
Diſtribution. this Caſe, and the Bill of the Plain. 
ooch. abi b gtifls which are beyond the Degrees of Ne. 
& phews of the ſaid Teſtator, is to ſtand 
229 . 3 
diſmiſs'd. 


Bourne contra Tynt, 30 Car, 2. 
fo. 636. 


| Will. 1 Caſe is, that Roger Bourne the Plain- 

fa lie. tiff's Brother, by his Will in 1671. de- 

Quel ante 25, viſed to Executors in Truſt, all Lands as 

s. Prax. &. before that Time were mortgaged to him, 

„ e.. a, and all Money due thereupon, that they 
216. 2 Ai 3{s{hould lay out fo much of his perſonal 
7 < Eſtate, as remained after Debts and Lega- 
cies paid in a Purchaſe of Lands of Inheri- 
tance, to be ſetled on the firſt Son of his 

Body, and the Heirs Males of the' Body of 
ſuch firſt Son, and ſo to all Sons in Tail 
Male, and for want of ſuch Iſſue on the 
Plaintiff for Life, Remainder to the Plain- 
rift *s eldeſt Son in Tail, Remainders over to 
the Plaintiff's Children in Tail, and by his 
Will declared and deviſed, that in caſe the 
Child his ſaid Wife was then big withal, 
ſhould be a Daughter, then he gave to her 
1000 J. to be paid to her at 21 or 6 
Months after Marriage, and in! Caſe, ſhe 
| I mar- 


— — 2 


e 


1 


1 K 
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married with Canſent of the Truſtees, 
then the (aid Portion to be 3000 /. and it 
was provided by the ſaid Will, that the 
Truſtees out of the Intereſt of the ſaid 
30001. ſhould pay for the Maintenance of 
the ſaid Child, 8o/. per Annum, and it was 
alſo provided, that in caſe ſuch Daughter 
ſhould die before ſuch Marriage or Age of 
21 then her Portion and Money ſo deviſed 
to her, ſhould go, and be for the Uſe and 
Benefit of ſuch Perſon or Perſons as ſhould 
at any Time enjoy his Lands of Inheritance 
according to the Will; and thereby decla- 


red the ſame Money to be laid out ina Pur- 


chaſe of Lands, to be ſetled as aforeſaid, 
and allo declared, that the reſt of the 
perſonal Eſtate not given or diſpoſed of 
by his Will, ſhould all be beſtowed in 
Lands of Inheritance, and ſetled as afore- 
laid ; and the ſaid Roger Bourne, died with- 
out Iſſue Male of his Body, and about 
three Months after the {ſaid Defendant Flo- 
rence his only Daughter was born, and the 
Truſtees have not purſuant to the Will, 
laid out the perſonal Eſtate in Lands, ſo 
that the Plaintiff ought to have the Inte- 
reſt of ſuch Money, as ſhould have been 
laid out in Lands. 
The Queſtion in this caſe being, Whe- 
ther the 3000 J. and the Intereſt thereof 
over and above the 80 l. per Annum Main- 
tenance of the Defendant Florence, ſhould 
"> be 
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be paid to the Defendant, or to the Plain- 
tiff, who claims the ſame by virtue of the 
Will, in caſe the ſaid Defendant Florence 
had not happened to be Born, the Will be- 
ing made before ſhe was Born, and the 
Plaintiff elaiming the 3000 l. and Intereſt 
over and above t faid 80 J. per Annum, in 
caſe ſhe ſhould dye, or not be Marryed, 
or incapacitated to diſpoſe thereol. 
The Defendant inſiſts, that the Plaintiff 
having a very confiderable Eſtate from the 

 Teſtaror by the ſaid Will, which would 
have deſcended to the Defendant Florence, 
in caſe ſhe had been born and living at 
the time of the Death of her ſaid Father, 
and that the Plaintiff cannor have any pre- 
Je vu 15”, tence to the intereſt of the ſaid 3000 l. 
Ge LA as aforeſaid, for- that there is not any 


Clauſe or Direction in the Will touching 
tzhe ſame. 
3 ones 2nd = This Court declared the 3000 J. and 


viſed upon Intereſt over and above the ſaid 80 J. per 
a co tingen- Annum, belongs to the Plaintiff, in caſe 
cy of dyws the laid Florence dye before ſhe receive the 
decreed to be fame by the ſaid Will, and decreed that 
paid into rhe Intereſt of the 3000 J. be paid into 
Fou fore Court, and not to be taken our, without 
Heir accord- good Security, given by the ſaid Helena, 
1 to make good the Benefit thereof to the 
of he De. Plaintiff, in caſe the ſaid Florence dye be- 
villes Death. fore 21 Years, or marryed as aforeſaid, as 
the Will Dues. ö I. 
88 Elvard 
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Elvard contra Warren & al, 31 Car. 2. 


fo. 350. ο ol. 3. 97 « 
3 IPTG He 192 
PT HE Defendant being in Contempt priſoner by 


for diſobeying a Decree, and being 3 


a Priſoner in Briſtol, a Habeas Corpus cum — 


cauſis, was ordered to bring him to the and turned 

Bar of this Court, who was brought up, oer to the 
: Fleet, for that 

and turned over to the Fleet, who is there be was in 


a Priſoner, and refuſes to obey the ſaid contempt. 


Decree.  VBaquey 2 4 
The Court ordered a Sequeſtration a- pf bo pl - £Y, 
7 . , , 

gainſt his real and perſonal Eſtate. J 2.44, 


Warner eontra Borſley, 3x Car. 2. 
fo. 629. 


HE queſtion being, 2 a Den Deviſe. | 
of the Plaintiff's Father by his Will, PE 
of his perſonal Eſtate, and Debts to the uu AE 
Plaintiff in remainder after the Death of Pol ER 
his Mother, and the Deviſe thereof to 
her in the firſt Place, ſhe being Exccu- 
trix to the ſaid 1ſt Teſtator, and the De- 
fendant her Executor, were good or 
not. Fi 
The Plaintiff inſiſted, That the Deviſe 
of the perſonal Eſtate by the Will of the 
Teſtator to his Wife, was an abſolute De- 
viſe to her by Opcration of Law and was 
velted in her, and ſo conlequently in the 


L 4 De- 


% 3-4 46, cordingly, 
137 - Mn or greg . 
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Defendant, who is Executor of the ſaid 
Alice, by Verrue of the ſaid Executor, and 
the Deviſe or Limitation over to the Plain. 
tiff after che Death of his ſaid Mother, who 
was Executrix of the firſt Teſtator, was 
abſolutely void in Law, and the ſaid De- 
fendant as Exccutor to rhe Plaintiff's ſaid 
Mother, is well intituled to the faid per. 
ſonal Eſtate, deviſed by the Teſtator's (aid 
Will. 

The Plaintiff inſiſted, That the Deviſe 
to the Plaintiff in Remainder, after Death 
of his Mother was a good Deviſe, and 
ought to be'countenanced, the rather in 
regard ſuch Deviſe in the Life-time of the 
{aid Teſtator and Teſtatrix was conſent- 
ed, and agreed to by the Relict and Exe- 
cutrix, and ſo decreed at the former Hear- 
ing. | 
Deviſe of a This Court declared, That the Deviſe 
perſonal E- of the perſonal Eſtate to the Plaintiff in 
fare in Re- Remainder was a void Deviſe, and the 
the Death of ſaid Eſtate to the Teſtator immediately 
8 void thereupon did attach and veſt in the ſaid 

eviſe, and 8 ; A 
veſts wholly Alice, his Relict and Executrix, and the 
in 7.8. ſhe be. Defendant as her Executor, was, and is 


ing Execu- yell intituled thereto, and decreed ac- 


* 


fot 169. a Brodinfs þ 
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695. ar G, 06, 

| * : A S. 

Tru Sam! Ruſe! by his Will, 2 Bee G 
ave to his three Daughters, Sara,, 


ided amongſt them, viz. For each of divided a- 
em in particular 180 J. but if any one 2 


ga Child, that the Daughters ſhould id 15 
herit one anothers Goods, Monies, the 51% 
nds and Chattels, which the deceaſed ters to inherit 


jould leave behind them, and that the _ 3 


laintiff intermarried with the ſaid El the Plaintiff 
bh, and that ſhe died without leav- — dies, Sens 
ga Child, before Payment of the ſaid pj, 2s. 
80 J. intituled to 
ſtrator to the ſaid Elizabeth his Wife, is gy =” 
tituled to the ſaid 180 J. and her ſhare Wife. 
the ſaid Goods. 
The Defendant inſiſts, That by the 
ſords and true Intent of the Teſtator and 
e faid Will, the ſame doth not belong 
the Plaintiff, but came, or in Equity 
x — to the Defendants, as ſurviving 
ers. 
This Court declared, the Plaintiff is 
ell inticuled to the ſaid 180 J. and de- 
Need accordingly. © 
| — 9 Tuner 


Brodbuſt contra Richardſon, 31 Car. 2. % ben, 349. 


hrifian and Elizabeth 540 l. to be di- % l To b 


mongſt three 


two of them, ſhould die without leav- and if one er 


The Plaintiff inſiſts, That he as Admi- che 1391. a 


do hob, 191, 19'3- HAT the Plaintiff's Father leni 
oo 248. cle C. 


56,89, 286. an 200 l. for which Ayloff Mortgaged Lani 
n ce. to the Plaintiff's Father and his Hein 
7 


Few 


= 3 27: 
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Turner contra Turner, 31 Car. 2. 
fo. 102. 


Ayleff 700 l. and at another tiny 


. E5. wich Proviſo, that on payment of 600 
to the ſaid Plaintiff's Father or Heirs, th 
the Premiſſes to be re-conveyed to 4% 
that the Plaintiff is Executor to his Fath 
and Brothers, and ſo claims the Mort 
ges, as velting in the Executors of his} 
ther, and not in his Heirs. 

The Defendant being the Son and H 
of the Plaintiff's eldeſt Brother Decealz 
and Grandſon and Heir to the (aid Pla 
riff 's Father, inſiſts, That the Plaintiff a 
Defendant, and others who claimed ſo 
ral Shares, and parts of the Plaintiff's | 
thers perſonal Eſtate agreed to a Divili 
thereof amongſt themſelves, and a Di 

ſion was made, and Releaſes given of ca 
ones Demands in Law or Equity tot 
ſaid Eftare, and the Plaintiff in parcicul 
releaſed, and the ſaid Ayloff 's Mortgi 
with the Money due thereon with o, 
Things, was ſet out and allotted to Mor 
Defendant by conſent of all the Pari 
and received by the Defendant in pat! 
his Share, and the Plaintiff accounte- 
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\c Defendant for the Profits of the ſaid 
as mortgaged Premiſſes received by 
im, and afterwards in 1664, the Defen- 
ant had a Decree for the Mortgage Mo- 
y againſt Ayloff's Executor, and received 
e ſame, to which proceedings the Plain- 
was Privy, and the Defendant ſays it is 
rcaſonable, that the Plaintiff ſhould now 
ke a Demand to the ſaid Mortgage, 
unſettle matters ſo ſettled by his own 
onſent; but the Plainrift infiſts, he look- 
on the Premiſſes at that time to come 
the Defendant as Heir, and knew n 
s own Title thereto, and the ſhares ſer 
t came but to 250 /. apiece, and Ayloff”s 
ortgage was worth 8000 J. 
Arnis Court is of Opinion, that the The Heir is 
intiff ought to be relieved, and had an eee 
oubted Right to the ſaid mortgaged to 2 Niet. 
0 emiſſes, and decreed the Defendant to gage in Fee 


ay all the Money received by him there- = oC ths 


' 
5 
Executor: ige 


1 to the Plaintiff, 0.99 Mace (. 24. | 
| 5 25 gase vyHIGd i. 
| Bois contra Marſh, 31 Car. 2. | 
"I [recs and. 
HIS Court declared, That all the 3 
Legatees both Land Legatees and pech 0 + 
0 | . ein pro- 
one y Legatees ought to abate in Propor- portion not- 
Wn, notwithſtanding the Agreement to withſtanding 
A contrary, and that the ſaid Agreement med be 
MF {et aſide. TT contrary. 


Audley 
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Power to 

8 _ Leaſes, 
it well pur. 
ſued. f 
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Audley contra Dom' Aualey, 3 1 Car. 2 
| fo. 848. 

HE Bill is to ſet aſide a Leaſe ma 

by Sir Henry Audley the Plaintiſ 
Father, to the Defendants, as Truſtees 
the Defendant the Lady Audley for 
Years, if Henry, Francis and Ann Aud, 
Children of Sir Henry by the Defendy 
the Lady Audley ſhould ſo long live, pi 
ing yearly ſo much Rent as amounts 
two Parts in three of the yearly Value. 
the ſaid Houſes, according to the beſti 
proved Value. 

But the Plaintiff inſiſts, the ſaid Le 
is not made purſuant to the Power 
ſerved to the ſaid Henry by a Deed 
Settlement made by one Packington | 
4 Car. 1. in Conſideration of a Marrig 
between the ſaid Sir Henry and Ann, 0 
of the ſaid Packington's Daughters a 
Co-heirs; by which it was declared, Ti 
the Benefit of ſuch Power in the faid\ 
Henry to make Leaſes, was to be fort 
younger Children of the ſaid Sir H 
by the ſaid Ann his firſt Wiſe, and t 
ſaid Leaſe was not well gained from 3 


Hern. 


The Defendant inſiſted, it was 
pun: to the Power, which was, T 


ir Henry ſhould have Power to mi 
eee” rams Leal 


=. 
% 
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aſes, for a Proviſion of any Thing he 

ould have, or otherwiſe as he ſhould di- 

4 Which Matter was referred to the 

rd Chief Juſtice Hales, who declared 

e Power good, and that Sir Henry had 

rſued that Power. 

The Plaintiff inſiſted, That the Rent 

ſerved is altogether uncertain and lies 

ly in Averment, and that if the Value 

erred by the Plaintiff ſhould in the 

ſt be diſproved, the Plaintiff would be 

nſuited in any Action: And ſo inſiſted, 

at it was proper for rhis Court to fix 

d eſtabliſh that for a ſtanding Rent, 

ich can be made out to have been two 

tts of the beſt improved Value at the 

me of making the ſaid Leaſe, and that 

Rent ſo to be aſcertained, the Defen- 

nt might Covenant for conſtant Pay- 

nt thereof. | 

This Court, on peruſal of the ſaid 

aſe and Power, and of the Lord Hales's 

pinion, declared the ſaid Leaſe to be 

od and ſufficient, and that unleſs Proof 

made of a greater Value than the Sum 

290 J. which ' hath been conſtantly 

d by the Defendant the Lady Audley, Two parts 
d accepted of by the Plaintiff, that the in Three of 


1 h 
Sum mult be taken as two Parts of 8 


. By ved as a Rent 
a Power, the conſtant Payment of ſuch a Sum at the Time of 


. 


f 


or fall, 
the 


ing the ſaid Leaſe, decreed to be paid whether the Premiſſes 


2000 J allow- 
ed a Truſtee 
for Charges 
and Expen- 


ces in mana» 
ging a Truſt. began in 1668. and continued till th 
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the full value of the Premiſſes at the tin 
of making the ſaid Leaſe, which, or t 
greater Value, if ſo proved, is to com 
nue to be paid, whether the ſaid Premiſ 
riſe or fall in Value; and decreed accar 


ingly. 


Hietherſell contra Hales, 31 Car. 2. 
fo. 845. 


| HE Queſtion in the caſe is touchir 

2500 l. demanded by the Dck 
dant, for his Charges and Expence i 
managing the Truſt in Queſtion, whi 


Defendant's Anſwer was put in, in whit 
time the Defendant received 20000 l. a 
paid the (ame all away to the Creditat 
and the Plaintiff had not ſurcharged 
Defendant 6 4. | 

This Court took till this day to con 
der what was fit to be allowed in 
matter of this Nature, and having coi 
dered that the Defendant was a Frie 
to the Family, and undertook the Tn 
at their great Importunity, he having 


( 
( 


2 
[ 
I 
0] 


conſiderable Eſtate when he underto J 


the Truſt, and confidering the Chargs 
ſurveying the whole Eſtate, ſetting 

letting the ſame, looking after Tenn 
adjuſting their Accounts, calling in ti 


Rents, returning Moneys to Credit 
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nd treating with and ſtating their Debts, 

8d procuring and agreeing with Purcha- 
ns, and for Law-charges, and for keep- 
We Servants and Horſes, and employing 
ners in Journeys to London and elſe- 
here, and his Care there ( lying from 
me a long time) was of Opinion, That 
Defendant might well deſerve the 
ole 2500 l. yet doth allow but 2000 /. 
ich the ſaid Defendant is to have. 


& Us" ejus contra Stanhope, 3 1 Car. 2. 
fo. 80g. 


HE Bill is, That Sir Edward Stanhope, 

the Plaintiff Elizabeth's Grandfather 
Deed demiſed Lands to Truſtces for 
Years after the ſaid Sir Edward's Death, 
on Truſt, that they ſhould out of the 
firs pay to the Plaintiff Elizabeth for 
Maintenance 20 J. per Annum until her 
ge of 21, and ſhould further pay to the 
aintiff Elizabeth at her Age of 21, if 
ſo long keep unmarried, 1000 Marks 
her Portion: That the ſaid Sir Edward 
d, leaving Iſſue Edward Stanhope the 
aintiff Elizabeth's Father his Son and 
ir, ſhe being then 12 Years of Age; 
at aſter Sir Edward's Death the Truſteës 
| not intermeddle, but leſt all to rhe 
nagement of the ſaid Plaintiff's Father, 
o received all the Profits, and an.that 
Conſi- 


ON 
1 7 
Un 
ng 
mo 
05 
all 
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Truſt. 


as in the ſaid Deed for 20 Years is exp 


the Profits of the Premiſſes, in the ſi 


that the Plaintiff Eliæabeth was unmarit 


Reports in C hancery. 
Conſideration, Edward Stanhope the Plaj 
tiff's Father demiſed to Ttuſtees the fi 
Premiſſes, the Reverſion of which he w 
ſeized in Fee expeFant upon the ſaid Ten 
of 10 Years, and other Lands, where 
he was ſeized in Fee, to hold for 20 Ve 
upon Truſt, to pay the Plaintiff E!izuy 
20 J. per Annum, until her Marriage, a 
500 l. after her Marriage, in ſuch mann 


ſed, and the ſame was ſaid to be made 
Conſideration of the Preferment the ſaid 
Edward intended for the Plaintiff Eliza 
his Grandchild, that the Plaintiff recciy: 


former Leaſe, during the 10 Years, a 
Profits of the Premiſſes in the ſaid lam 
Leaſe, ſo long as he lived, and maintai 
ed rhe Plaintiff, and in 1658. the Plain 
Elizabeth's Father died without Iſſue Mal 
but in his Life after the ſaid Leaſe { 
20 Years, ſetled the Premiſſes with oth 
Lands of 5oo J. per Annam, upon i 
Defendant his Brother, without any Ce 
ſideration, ſave natural Affection, and i 
Defendant hath ſince received the Profit 


at her Father's Death, and was his ol 
Child, and about nineteen Years belt 
the Bill exhibited, ſhe married George Si 
hope, who died, and about 7 Years {in 
ſhe married the Plaintiff Ray, ſo to hi 
parton * Sa 


| R eports in C hancery. 


Satisfaction of the 207. per annum from her 
Father's Death, to the Time of her Mar- 
lage with George Stanhope, and the 500 . 
and Intereſt from her ſaid Marriage; but 
he Defendant refuſeth to pay the ſame; 
xretending the (aid ſeveral Terms are ex- 
dited, and that the Lands of 601. per An- 
m, deſcended unto the Plaintiff Eliga- 
th, by her Father's Permiſſion, in Satiſ- 
action of the ſaid Money; but the Plain- 
ff inſiſts the Lands that deſcended to her 
om her Father, were charged with 500 /. 
yhich ſhe hath paid, and ſhe had no other 
roviſion made for her out of her Father's 
ſtate, and that the Defendant had an 
ſtate of 5ool. per Annum come to him 
dy a voluntary Settlement from the Plain- 
D | | 

The Defendant inſiſted, That if the 
Plaintiff Eliz. Father did make ſuch De- 
iſe for 20 Years, he had no Power ſo to 
o, being but Tenant for Life, by a Settle- 
ent made by the ſaid Sir Eaward, and fo 
e Defendant not liable ro pay the Mo- 


Wod premiſſes by vertue of a Fine and Set- 
ement made by rhe {aid Edward Stanhope 
ie Plaintiff's Father, wherein the Defen- 
ant and his Brother George Stanhope 
dined, and though the ſaid Defendant is 
She Heir Male of this Family, yet he re- 
eivech little but out of the ſaid Eſtate, 
l 8 


eys, and the Defendant claims the Lands 


161 


ca Ihr e ee. 
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the ſame being charged with 86 J. per Am, 
and the Plaintiff hath nor only enjoyed the 
ſaid 62 J. per Ann. charged only with 5001 
but alſo as Adminiſtratrix to her ſaid Father, 
received out of his perſonal Eſtate 600/ 
and if ſhe ſhould have the 500 l. in queſti- 
on alſo, ſhe would have a greater ſhare out 
of the Eſtate, than the Defendant. 
Arrearsofan This Court, upon reading a Letter from 
Annuity de- the Defendant, wherein he owns the 500 
creed to be J. to be due to the Plaintiff Elizabeth, on 
paid, and alſo h ; R 
a portion of her Marriage, and 20 J. per Annum in the 
500 I. upon mean time, or to that Effect, declared the 
nc an Defendant ought to pay the Arrears of the 
ing it ina ſaid 20 J. per Annum, from the Death of 
Letter. the Plaintiff's Father, to her Marrige with 
her firſt Husband, and alſo the 500 
with the Intereſt thereof, from the time it 
was raiſed out of the Profits, and decreed 


the ſame accordingly. 


Dom. Blois & al' contra Blois & al 
31 Car. 2. fo. 723. 


2. 75:55:54) EE Bill of the Plaintiff, Dame Jau 
Blois, and of Fane her Daughter, 
by Sir William Blois, is (vix. ) that the ſaid 
Sir William Blois, Father of the ſaid Fant 
the Infant, being ſeized of Lands, by his 
Will gave all his real and perſonal Eſtate 
to the Defendant Dame Elizabeth, to the 
Plaintiff Dame Jane, and to the Defendant 
Mary Brook, and Abigal Hodges, 8 
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that his Son Charles Blois ſhould have 


oo J. per Annum, thereof, and all his 


Goods thould be equally divided amongſt 
his 4 Chi:dren, as ſoon as the ſaid Charles 
ſhould by a Match, raiſe 9000 J. to be 
paid to his Siſters, and made the four 
Children Executors, and dyed, whereby 
the Plaintiff Dame Fane, and the reſt of 
the Executors, were Intituled to all the 
real and perſonal Eſtate, ro them and 
their Heirs as Joynt-tenants, in Truſt ne- 
vertheleſs for the laid Elizabeth and Mary, 
and che Infant Plaintiff, until the Sum of 
gooo J. ſhould be raiſed and paid unto 
them, and ſecured unto them by the De- 
fendant Charles, the only Son and Heir of 
the laid Sir William. 
The Defendants, Charles, Elizabeth , 
Mary Brook, and Abigal Hodges inſiſt, that 
Sir William in his Life-time, upon his ſe- 
cond Marriage with the ſaid Plaintifl Dame 
Jane, ( the Defendants Charles, Elizabeth, 
and Mary Brooke, being the Iſſue of the 
laid Sir William, by a former Venter) 
by deed ſetled a great part of his E- 
ſtare in Truft for the faid Dame Fare as 
her Joynture, wherein Proviſion was made 
whereby che ſaid Plaintiff Fane his Daugh- 
ter was to have 3000 J. out of his E- 
ſtare for her Portion, and that Sir Willi- 
am declared, he intended her no more, and 


that the Defendan 


M 2 


ts Elizabeth, and Mary, 
. Siſters 
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Siſters of the whole Blood to the Defen- 
dant Charles, ſhould have their Portions 
out of his Eſtate, made equal with the 
Portion provided for the Plaintiff Jane the 
Infant; as aforeſaid, and that the 9000 l. to 
be raiſed by the Defendant Charles, was 
for all his Siſters Portions, including the 
ſaid Plaintiff Fare, the Infant, but over and 
above the ſaid 3000 l. provided for her by 
the ſaid Settlement, and hope this Court 
will not think it reaſonable, that the Eſtate 
of the Defendant Charles. ſhall be. charged 
with the Payment of 6000 J. for the Plain- 
tiff Jane's Portion, which Sir William never 
intended to be above 3000 J. andi inſiſts, 
that the Plaintiff Faxe being Siſter by the 
ſecond Venter, ought not tb have two 
3000 l. and they but one 3000 l. who 
are Siſters of the whole Blood, to the ſaid 
Charles, and inſiſt, that the ſaid Will 
was only in Affirmation of the ſaid Settle- 
ment, and that the ſaid Sir William had 
no great Fortune with the ſaid Dame 

Jane. 91 4 es 217 
Ihe Plaintiff Dame Faze, and Fane her 
Daughter, inſiſt, that by the laid Settle- 
ment on Marriage with Dame June to Sit 
William, there was a Proviſion for Iſſue 
Males; and if more, then a Proviſion for 
o00/7. for Iſſue Females, by which the 
Prainciff Jane the Daughter claims 30004. 
And then ir William by his Will, deviting 
4 goool. 
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9ooo J. to be raiſed out of his Lands for 
his Daughters Portions, (vz.) 3000 l. 
u. piece, not excluding he ſaid Jane, ſhe 
is as much thereby intituled to a third 
part of the Eſtate deviſed, as her Siſters 
arc to 3000 J. a- piece; and there was a 
good Reaſon for ſuch double Portion for 
Jane the Daughter, in reſpect the ſaid 
Dame Fane did bring to Sir William 500 l. 
per Annum Jointure and 1000 J. in Money, 
and although Dame Jane had before her 
Marriage a ſeparate Maintenance of 250 /. 
a Year out of the ſaid 500 J. per Annum, 
yet it was paid to, and received for the 
Uſe of the ſaid Sir William, and Sir William 
fren declared, it ſhould be made up to 
her Child or Children. 

This Court on reading the Marriage Upon the 
Settlement and Will, by which it appear- Confruftion 
d that the ſaid Will did operate as well Settlement? 
upon thoſe Lands in Poſſeſſion, as thoſe and Will, on- 
n Reverſion, declared there was no Proof dT 4 
f any Intention of Sir William the Father of zooo l and 
o make a double Portion for Jane his not 6000. 

Daughter by a ſecond Venter, and there- 
ore che Plaintiff Fane the Daughter ought 
o have but one 3000 /. but that ſhe 
dught to have it in the firſt Place, whether 
he Lands in preſent Poſſeſſion deviſed, 
and the ſaid Reverſion, which are liable to 
the ſaid Will, be ſufficient or not to raiſe 
the whole 9000 J. (viz.) 3000 l. to the 

.. Plain- 
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Plaintiff Fane, and 6000 l. to the Defen- 


dant by the firſt Venter, and decreed ac. 
cordingly. | 


Stewkley contra Henley, 31 Car. 2. 
L fo. 567. : 


; Will. HAT Sir John Trott Deceaſed, be- 
ing ſeiſed in Fee of a Rent-charge 
of 200 1. per Annum, but ſubject to a Re. 
demption on payment of 3400 J. by his 
Will in 1670. deviſed the ſaid Rent to 
Truſtees and their Heirs, and all benefit 
thereof on Truſt, that they ſhould ſuffer 
Katherine his Daughter (then the Plaintiff's 
Wife, and ſince Deceaſed) her Heirs and 
Aſſigns, to receive the ſame to her and 
their own proper Uſe : That ſhortly after 
the Grantor of the ſaid Rent-charge re- 
deemed the Rent-charge by payment of ſhe 
the 3400 /. to the Plaintiff Srewkley and ley 
his ſaid Wife Dame Aatherine, whereupon ha 
they came to an Agreement by Deed H 
touching the ſaid 3400 . ( viz.) as to 

1400 J. thereof ſhould be paid to the 

Plaintiff, he conveying Lands to Truſtees * 
to anſwer to the Intereſt of the ſaid 1 400l. 0 
to the ſaid Dame Katherine his Wife, in A. 
ſuch manner as the ſaid Rent-charge was i= ** 
payable by her Father's Will, and with th 
further power of Appointment in Dame 

Katherine, to direct the payment of any 


part 
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rt of the ſaid 1400 J. by her Deed or 
Will, or other Writing under her Hand 

and Seal, to the Plaintiff or Children of 
che Plaintiff and the ſaid Dame Aatherine; 
and as to the remaining 2000 J. it was 
agreed it ſhould be put out at Intereſt, 
which Intereſt and Principal was to be paid 
by the Truſtees as the ſaid Dame Aatherine 
ſhould by Writing under her Hand and 
Seal appoint, and for want of ſuch Appoint- 
ment, or as to ſo much as ſhould not be 
appointed, in caſe ſhe did not ſurvive the 
Plaintiff her Husband, then to their Heirs 
and Aſſigns in ſuch manner as the ſaid 
Rent · charge of 200 J. per Annum was de- 
miſed ro her as aforeſaid, which 2000 /. 
was put out accordingly : That about 
1679. Dame Katherine died without ma- 
king any Demiſe or Appointment art all, 
ſhe knowing the Defendant Charles Stewk- 
% her Son was well provided for; ſo to 
have the ſaid 340017. out of the Truſtees 
Hands is the Plaintiff's Suit. 


The Plaintiff inſiſting, That the ſaid 
$00 J. was a perſonal Eſtate, or a A Rent- 


3 | . 
Choſe en Ackion, belonging to the ſaid Dame char ſubjes 


Katherine, and ſo belongs to the Plaintiff to Redem 
as her Adminiſtrator : But the Defendant, tion)deviſed, 


the Truſtees and the Heir inſiſt, That the unde 


is paid. 
Decreed, the Adminiſtrator to have it, and not che Heir, 


M 4 ſaid 
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Lady's Life-time, it would have gone tg 


deliver to him 1400 J. and the Securities {Wd | 
e 
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ſaid Money belongs to the Heir, the (aij 
Dame Aatherine making no Appointment 
thereof. | 

This Court declared, That the Matte; 
in Demand was originally a Mortgage, 
and if it had not been redeemed in the 


her Adminiſtrator, and the Lady having 
made no Appointment other than the ſaid 
Deed as to the 1400 J. and having only 
appointed, that the 2000 J. ſhould go 2 
the Rent charge of 200 J. per Annum by 
Sir John Frott's Will ſhould have gone, 
which being once a perſonal Chattel and 
not deſcendible, the Operation of Lay 
could not be controlled, but that it ought 
(being a perſonal Eſtate) to go according 
to the Courſe of Law to the Plaintiff, he 
being Adminiſtrator, the rather for that 
the Heir is amply provided for, other wiſe 
his Lordſhip declaring, that the Lady 
Stewkley not having made an Appointment ſc | 
it ought to be taken for her Intention, that Wre, 
the Plaintiff ſhould have the Money, and {Wn 
therefore decreed the Defendants, the Wrul 
Truſtees, to convey to the Plaintiff and Ne 


A gain 


Green Nn 
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Green contra Rooke, 31 Car. 2. 
fo. 351. 
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HAT Lawrence Rooke, Father to the Deviſe. 


Defendant Heyman Rooke and to the 
Maintiff Mary, being ſeiſed in Fee or Fee- 
ail, or other Eſtate of Lands, by Deed of 
he 26th of Auguſt 1650. granted the Pre- 

iſſes to Edward Scot and others for 80 
ears, if he ſo long lived, and afterwards 
onveyed the ſame on the 257th of the 
me Month unto Sir Henry :yman and 
er Heyman, and their Heirs, for the 
erm of his Life, and by Deed the 20% 
October then next following, and by a 
ecovery in purſuance thereof the ſaid 
remiſſes were ſetled on the ſaid Sir Henry 
nd Peter Heyman and their Heirs, for 
e Life of the ſaid Lawrence, Remainder 
to part to the uſe of Barbary, Wife of 
e laid Lawrence for her Life, for a Join- 
re, and after as to part to the ſaid Sir 
denry and Peter Heyman for 99 Years in 
ruſt, to raiſe 1000/7. for the Portion of 
e eldeſt Daughter of the ſaid Lawrence, 
d then to the uſe of the firſt Son of the 
id Lawrence in Tail Male, with the Re- 
ainder over: That the ſaid Lawrence 
d Barbara are dead, and rhe Defendant 
man Rooke is his firſt Son, and the 
aintiff Mary is his eldeſt Daughter, * 
. #$ +4 1 is N k , a c 2 
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the Portion of 1000 /. is due to her, 20 

the ſame being unpaid, Peter Heyman the Hing 
ſurviving Truſtee aſſigned the Term 

99 Years to the Plaintiff Greene, to enable; 
him to raiſe the Money; and the Deſen ! 
dant Heyman Rooke hath mortgaged mi 
ſame Premiſſes to the other Defendants, Nei 
ſo the Queition is, Who hath the right «Mon 
equity of Redemption, and the Bill zi | 
alſo to have the Plaintiff Mary's PortinMcr 
paid, or the Equity of Redemption ſot ont 
cloſed. ie 


The Defendant Feynman Rooke by Pla 
inſiſted, That George Rooke his Grand 
father by Will in x647. deviſed the Pein 
miſſes unto Lawrence Rooke his eldeſt Seit 
and Father to the Defendant Heym 
Rooke for Life only, Remainder to the fi b. 
ſecond, third and fourth Sons of the (ailill. 
Lawrence in Tail, Remainder to Joh 
Browne and others for their Lives in Tru 
for the better ſecuring and preſervation 
of the ſeveral Remainders limited unt 
the ſeveral Sons of the ſaid Lawrence Rot 
with Remainders over: That the (aid 
George Rooke died without revoking d 
altering the ſaid uſes limited in his Will 
and ſo Lawrence Rooke could not by tht 
ſaid Deeds or Recovery bar or cut off thi 
Remainder limited in and by the faid 
Will, in regard the ſaid Browne, and 5 

othet 


Reports in Chancery. | 17 


ther Truſtees, for preſerving of the con- 

ingent Remainders were living ſince 1650. 

n _ year the term of 99 Years was 

eated. | 

This Court declared, That the term 

imiced to the Truſtees in the Will for 

heir Lives, for the Preſervation of the 

ontingent Remainders to the ſeveral Sons pi to 

the ſaid Lawrence Rooke was a good Father for 

erm, and a State to ſupport the ſaid, Life, Re- 

ntingent Remainders, notwithſtanding the Firſt Son, 

ie ſame is limited to the ſaid Truſtees, &c. Remain- 

nd inferted in the ſaid Will, after the 2 

mitation to the firſt and other Sons of Vears to . 

arrence Rooke in Tail Male, for the ſame Port the Re. 

ing in the Will, and the intent of the _— — 

eltacor plainly appearing ſo in the Will, to ſupport 

ley held the ſaid Plea and Demurrer 2 

be good, and fo diſmiſs d the Plaintiff's wichſtend. 

ill. f ing the ſame 
is Jimited 

Ty Limitation to the firſt Son ( it being in 8 
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Bill to diſco- 
ver a Title. 


Reports in Chancery. 


Zretheruy contra Hoblin, 26 Car. 2. 
| fo. 1 14. 


T* E Plaintiff being a Purchaſer of the 
- Premiſſes, calls the Defendant u 
diſcover his Title, who inſiſts on a long 
Leaſe of 1000 Years, which was found 


by Verdict for the Defendant. 


Coſts, 


And the Defendant inſiſts for Coſts, for 


that the Plaintiff's Suit in this Court wx 


Suit for Diſ- 
covery, and 
to preſerve 
Teſtimonies 
and the 
Plaintiff to 
pay no Coſts. 


cauſleſly and vexatiouſly brought by th: 
Plaintiff g ; | 

The Plaintiff inſiſts, That he was not 
able to try the Validity of the ſaid Leal: 
at Law, during the Life of Oliver one d 
the Defendants. 4 

This Court is ſatisfied, that the Plaintif 
had good Ground to bring this Suit for: 
Diſcovery and Relief, and to preſerve the 
Teſtimony of his Witneſſes, it falling out 
to be a ſevere Caſe upon the Plaintifl, f 
no reaſon for the Plaintiff ro pay any Coll 
either at Law, or in this Court. 


Boughton contra Butter, 32 Car. 2. 
fo. 379. 


HIS Cauſe was referred to Serjeant 
Rainsford, to certify touching the 
Incloſure, whether advantagious, and whe: 
ther the Partics had conſented W 
who 
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173 
ho had drawn up a Certificate, all writ- Certificate 

n with his own Hand, but he dying be- r 
re he had declared che ſame. not delivered 
t was prayed by the Plaintiff, that the - = — of 
id Certificate might be filed, and taken be Certißer 
be authentick, as if he had delivered 

e lame to either Party. 

The Defendant inſiſted, That the ſaid 

tificate had no date, and that the Ser- 

nt never intended to deliver the ſame. 

This. Court ordered the ſaid Certi- 

ate to be filed, notwithſtanding the 

. made thereto by the Defen- 


nl, 


ker contra Searle, 31 Car. 2. fo. 423. 


HAT John Baſſano, the Plaintiff Fan- 

ces's Father, by Deed, 20 Fuly 1640. MarriageSct- 
conſideration of a Marriage between went. 
and Elizabeth, the Plaintiff Frances's 

other, and a Marriage Portion, covenant- 

to ſtand: ſeized of Lands to the Uſe of 

* ſaid John and Elizabeth, for their 

es, andi after to the firſt Son of the | 
d John. and Elizabeth, and ſo to the | 
ond,third and other Sons,and the Heirs = 
their Bodies, Remainder to the right 
irs of the ſaid John Baſſano the Elder | 
ever, on 8 and Limitation, 
at if the: ſaid John Baſſuno, ſhould have 
ue gn and not Iſſue Male by cr 
zabet 
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ſano had no Iſſue Male by Elizabeth, bu 


Reports in Chancery. 

z4beth, then his Right Heirs to pay th, 
firſt and ſecond Daughters of the ſaid 
John by the (aid Elizabeth 175 I. a piece 
to be chargeable on the (aid Lands, andi 
more than two Daughters, then the (aid 
Lands for the full value of them 9 
be ſold, ſhould equally be divided 3 
mongſt ſuch Daughters; that the ſaid By 


had Iſſue Female ( viz.) Elizabeth thei 
eldeſt Daughter, the Plaintiff Fran 
the Second, and another Elizabeth the 
youngeſt, that Elizabeth the eldeſt die 
in the Life of her Father and Mother, and 
that at the Death of John the Father, then 
being only the Plaintiff Frances living, bu: 
the Haid Elixabeth the Mother being cal 
ent with Elizabeth the youngeſt Daught: 
of the ſaid John Baſſano, by Will (John Ba 
[ano taking notice of the aforeſaid Deed 
Provides, that in caſe Elizabeth his Wik 
were with Child of a Son, then his Ex 
cutors to pay to the Plaintiff Fran 
300 J. but if a Daughter, then he had 
therwiſe provided for the Plaintiff France 
and ſuch Daughter by Deed, and ſhort! 
after died, leaving John Baſſano, his 80 
and Heir by a former Venter, and ſhort) 
after the {aid Elizabeth the younge 
Daughter was Born, and died in a Mont 
after, and in 1666. Ehzabeth the Motbe 
died, leaving the Plaintiff Frances, whe! 
up 


id 


Reports in Chancery. 


pon John Baſſano the younger, took the 
plaintiff Frances in Guardianſhip, and ha- 
ing the ſaid Will and Deed in his Cuſto- 
Jy, pretended to her, ſhe had but 300 J. 
portion left her by her Father. Thar in 
669. the Plaintiff Tzcker and the Plain- 
iff Frances intermarried, and John Baſſa- 
+ ſtill concealed the ſaid Will and Deed ; 
hat the Plainti 
he younger agreed, that the 3007. le 

e Plaintiff Frances by her Father, ſhould 
e laid out on Security or Purchaſe, for the 
genefit of the Plaintiff Frances for Life, in 
iſe ſhe ſurvived the Plaintiff Tacter, and 
ecordingly the Plaintiff Zucker ſealed a 
Need the xoth of December x 661. whereby 
he Plaintiff releaſed the ſaid 300 J. to the 
id Baſſano the Younger, upon Truſt, and 
te ſaid Baſſano Covenants with the Plain- 
iff, that he his Executors or Adminiſtra- 
rs, ſhould either continue the ſaid 3oo 7. 
his or their Hands at Intereſt, or lay 
ut and diſpoſe of the ſame upon Securi- 
y or Purchaſe, and permit the Plaintiff 
xker during his Life, and the Plaintiff 
ances during her Life, to receive the In- 
reſt and Benefit thereof, and to the Plain- 
f Tucker and his Heirs, Executors, g&c. 
hat in 1671. Baſſano the younger died 
d made the Defendant Searle his Execu- 
dr, and the (aid Searle refuled to pay rhe 


a 300 J. pretending the want of Aſſets. 
And 


ucker, and John B 3 
0 


175 


176 


in, to accept of the ſaid Covenant, which 
is but a perſona] Security by the Contr 
, Vance of Baſſano the younger, who kept 


upon Truſt for Payment of the ſaid 300! 


ſano Junior by his Will deviſed the Ws 


Reports in Chancery, 
And the Plaintiff Zucker inſiſts, to hay 


the ſaid 3004. and Intereſt to be chargy L 
able out of the Walthamſtow Lands, in 18 L 
gard the ſaid Lands were originally char 4 
ged therewith ; but the Defendant the El © 
ecutor ſays, the {aid Lands are fold by hin , 
to one Woots, and the Plaintiff Tucker in 5 


ſiſts, that ſuch Sale was without Notice 
of the Plaintiff's Title, and charge of thi þ 
ſaid 3007. on the ſaid Lands, and that ; 
Moots had collateral Security to ſecure hin 1 
againſt the Plaintiff, wherefore in regard 
the ſaid Lands were originally charged 
with 300 l and the Plaintiffs were drayn 


the Plaintiff ignorant of the ſaid Deed an 
Will, for that the Plaintiff's Releaſe is onl 


the Plaintiffs do inſiſt, that in Equity the 
{aid Lands ought ſtill to be chargeable witt 
the ſaid 300 /. and Intereſt, and ought nd 
to rely on the ſaid Covenant. 
The Defendant Searle inſiſts, that B 


thamſtow Lands to be ſold for Payment 0 
his Debts and Legacies, which was (ol 
to Moots as aforeſaid, for 1260 / ati 
gave him collateral Security, by Bond 
15001. to ſecure him againſt the Plaintill! 
Demands, and that the whole ! 

1 4 


Reports in Chancery. 
tate of the (aid B ſſano Junior, by Sale of 
Lands and otherwiſe, fell ſhort to pay the 
Plaintiff's Demands, the (aid Searle the Ex- 
ecutor, having paid Debts of a higher Na- 
ture, and ſay that the Plaintiff cannot have 
their whole Demands, but muſt come in 
Proportion with other Creditors. 

And the Defendant inſiſts, That the Mal- 
thamſtow Lands, ought not to be charged 
with the {aid 300 J. for that on a Bill in 
this Court,exhibited by the Plaintiff againſt 
Baſſano Senior, whereby the Portions of 
the two Elizabeths Siſters of the Plaintiff 
Frances, were demanded to be chargeable 
on Walthamſtow Lands, and alledged, that 
Baſſano Junior, had ſecured the 300 /. be- 
ing the Plaintiff Frances's Portion, by the 
ſaid Deed of Covenant, and prayed to have 
the ſaid two Elizabeth's Portions, or the 
Value of the Lands, deducting the 300 l. 
ſecured to the Plaintiff Frances; and in 
October, 25 Car. 2. it was decreed, that the 
Plaintiff ſhould have the 300 J. which be- 
longed to the youngeſt Elizabeth, and the 
laid Lands to be chargeable therewith. Bur 
the Court then declared, they could nor 
Decree the 300 l. claimed by the ſaid Plain- 
tiff Fraxces in her own Right, but that the 


muſt rely on the ſaid Deed of Covenant, Defe& in a 
for that they did not complain thereof by * 


their Bill: And the Defendant inſiſts, that 
the ſaid Decree being ſigned and inrolled, 
Vol. 2. N the 
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the ſaid 300 l. ought not to be charged on 
the ſaid Lands, bur that they ought to rely 
on the ſaid Deed of Covenant, they having 

thereby releaſed the ſaid Lands. 
That the Defendant Searles Croſs Bill, is 
for relief againſt a Bond of 600 J. on which 
\ he is ſued at Law, and for Equity did 
5 inſiſt, That he was ſued here by the Plain. 
take their tiff Tucker and his Wife, for the 300 J. 2 
8 foreſaid, and that there was a Decree 2. 
bur che Debrs gainſt him in this Court, at the Suit of 
having been one Whitton, one of the Defendants to that 
paid ro them Bill for 700 l. ſo that if the Plaintiff Tu- 
given dif- ker, and other Creditors ſhould recoyet 
miſt, their Demands, there will not be Aſſetz, 
and therefore prayed, that the Plaintiff 
Tucker and Callwall, might take their pro- 
portionable ſhares of what Aſſets was left, 
but the Plaintiff Tucker inſiſted, that the 
ſaid 300 J. was originally charged on Wal- 
thamſtow Lands by the ſaid Marriage Set. 
tlement, and was not diſcharged by the 

ſaid Covenant or Releaſe. 

The ſaid other Creditors, Callwall, &. 
inſiſt That they have a Verdict again 
Searle the Executor, for the Money due 
on the ſaid Bond, upon Evidence of Af 
{ers in Hand, and had taken him in Ex- 
ecution, and he had paid the (aid Money 
thereon, and the {aid Creditors had relea- 
{ed the (aid Debrs, and therefore ought not 


to be farther troubled for the ſame. 
7 5 This 


Reports in Chancery. 179 
This Court declared, the ſaid Maltham Lands origi. 


w Lands were originally charged with the 2d ih the 
laintiffs- 300 J. and that the {aid Deed of payment of 
zeleaſe and Covenant being made only in Portion, — 
Cruſt for payment of the ſaid Money, n 
nd when the Plaintiffs were told the Truſt doth 
aid Deed and Will did nor diſcharge gh. — 
he ſame, but the ſaid Lands, ought to ; 
ake it good withour Damages, altho' 

here were not Aſſets in the Executor's 

ands, in regard the ſaid Lands were fold 

nder notice of the Plaintiff's Demands ; 
ind further declared, he could nor relicve 

he ſaid Searls, as againſt the ſaid Callrall, 
or that he by Coertion of Law had paid 

he Money recovered againſt him, and che 

aid Callwall, had releaſed the ſame to him, 


ind diſmiſt Searle's Bill. 


Annand contra Honywood, 32 Car. 2. 
fo. 430. 


HE Bill is to have a diſcovery of the The Cuſtom 
Eſtate of Bennony Honywood, the of Londen fax 
Plaintiff Sareb's Father, whereby che Plain- pack _— 
iff Annand in right of his Wife, might 2 Chancery 
ave an equal dividend thereof according Cafes 317, 
o the Cuſtom of London the ſaid Bennony y 
onywood, being a Freeman of the ſaid 

ity, who having only two Children, the 

Plaintiff Sarah by his firſt Wife, and the 
Kkiendant Fobn by his ſecond Wife, he 


N 2 mare 


—_—_—— — T—2 
„ Is co —— /"S.K 
. * 2 

* 


fx 


_ 2 \ ee. 
C AC< * 32 * 
” * * _ 

— A 


> = 
: _ . — — og oP , $ a _ 
- Wa: - 


Reports in Chancery. 


married the Plaintiff Sarah to one Bron 
in 1657, and gave her but a ſmall Ma: 
ter at that Time,ſaying, That when he diet 
ſhe ſhould come in for a cuſtomary Patt. 
his Eſtate, and 9 Years after the (aid My; 
riage, made his Will in 1666. and thereby 
deviſed all his perſonal Eſtate, to be diy 
ded into three equal Parts, according t 
the Cuſtom of London, (vix.) one to his 
Wife, and another between the Plaintiff 
Sarah, and the Defendant her half Brother 
and chereby declared, that what the Plain 
tiff Harah had in Marriage with the ail 
Brown, ſhould be accounted as part of he 
ſhare of that third Part, and out of the 
other third Part, which he had Power in 
himſelf to diſpoſe of, and thereby declared 
to be only reſerved to himſelf, he appoint. 
ed his Executor, which was his Wite and 
the now Defendant, to pay to the Plain- 
tiff Sarah for her Support for her Life, and 
to be in no Part of her Husband Brom H. 
Eſtate, and 3o/. per Annum, and 300 bu 
in Money. That the Plaintiff Sarah's Hul. 
band died in 1670, and ſhe with the Teſtz 
tor's Conſent, married the Plainrift Annand; 
in 1672. and in 1678. the Teſtator died, 
and the Teſtator's Wife died before, ſo the 
Plaintiff became intituled to a full Child: 
Part and Share of the perſonal Eſtate, be 
ing 10000 J. 
The Defendant inſiſts, That the Teſti 
| | ” cot 
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tor did on the Plaintiff Sarab's firſt Mar. 
age, give her a conſiderable Marriage Por- 
jon in preſent, and promiſed to leave her 
oo. more at his Death, which was ro 
e her full Advancement, and did not in- 
tend ſhe ſhould come in for her cuſtomary 
; Share 3 and inſiſts, That in 1675. the Je- 
lator made his laſt Will, and thereby 

gave the Plaintiff Sarah a Legacy, and 
Legacies to her Children, reciting, That 
he had already advanced her ar her firſt 
Marriage, and that he had then promiſed 
to leave her 200 J. more at his Death, and 
that the Legacies were given to the Plain- 
tiff Sarah, in full of all ſuch Share and 
Claim, as ſhe might after his Death have 
right to, or Claim in any of his Eſtate, by 
reertue of the Cuſtom of London, or other- 

wiſe; and inſiſts, That the Plaintiff by the 

ſaid Advancement on her firſt Marriage, 


__— 
— 


C 


$ 


her Father the Teſtator, having not decla- 


red his Will or other Writing under his 
Hand, that ſhe was not fully advanced, 
but declared the contrary by the laſt Will, 
ſhe is thereby barred and excluded, by the 
Cuſtom of London, from any other Claim 
out of his Eſtate, than whar is bequeathed 
by the laſt Will, being 500 l. which the 
Defendant will pay, ſhe giving a general 
Releaſe, which faid laſt Will, provides ſhe 
ball do. | | 
The Plaintiff*s Councel inſiſts, That the 
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ſaid Declaration in the Will of 1666. wy 
the Teſtators firſt Declaration of his in 
tent, upon the Marriage of the ſaid $, 
rah, and that it was, being ſtill under hi 
Hand in Writing, as ſufficient, and valid 
as if it had been any other Writing, aug 
thar it was produced not as a Will, by 
as an Evidence, and is ſtill a writing unde 
the Teſtator's Hand, declaring, I hat hi 
firſt Wiſe's Daughter the Plaintiff Sa 
was by him but partly Advanced, and tha 
ſhe was by the Cuſtom of London, to hay 
an equal Childs part of his perſonal þ 
ſtate, with his ſecond Wife's Son, and 
then, that he could never by a Subſequent 
Will, oblige her to 500 J. Legacy in ful, 
of all that is due to her by, the Cuſton 
of London, without her Conſent, and th; 
words of the laſt Will, by forbidding the by 
Plaintiff, Sarah to ſue for the cuſtomary 
part of his Eſtate, or upon the Account oil; 
not bcing fully Adyanced, do ſtrongly 

imply the intent at the Marriage was, that 

what his ſaid Daughter had in Marriage, 

was but part of her Advancement. 

The Defendant inſiſts, That by the Cu 
{tom of London, a Declaration to let in 1 

Child for, a cuſtomary Part, ought to be 

by the Teſtators's laſt Will, or by ſome 

other Writing under Hand, remaining in 

Force, and unrevoked, and that it ought 

to be an expreſs Declaration, when 

2 
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will in 1666 is not, and the Teſtator de- 
clared by his laſt Will, that the Plaintiff 
Sarah was already advanced upon her firſt 
Marriage, and that the Teſtator promi- 
ang, ro leave her 200 J. more at his 
WDcath, implies, that it was agreed, that 
he ſhould have no more, and the Will in 
1666. is Revoked and Cancelled, and the 
reſtators hand remains only to the middle- 
WW moſt Sheet thereof. | 
= The Court declared, they would be 
certified by the Recorder of London, whe- 
ther a Declaration by a Will Revoked, be 
ſuch a Declaration in Writing, to let a 
Child have a cuſtomary part of her Fa- 
ther's Eſtate. 285 
The Lord Mayor and Aldermen, by gy the cy. 
the Recorder, certified this Court, That ſtom of Lox. 
by the Cuſtom of the ſaid City, a Decla- 9% * Pad 
ration made by a Citizen and Freeman of by a Freeman 
the ſaid City by Writing, with his Name by writing 
or Mark, Subſcribed thereto, though ſuch — herd 
Writing were made for his laſt Will and made for his 
Teſtament, and the ſame afterwards by — wks, and 
him Revoked, is ſuch a Declaration as will fuchs Decl. 
let in a Child of ſuch a Freeman to have ration as 
his or her cuſtomary part of his or her Fa- =o de toc 
ther's perſonal Eſtate. a cuſtomary 
The Defendant inſiſts, That the Lord hh of his 
Mayor, Gc. were ſurprized in making the — * 
Certificate, they conceiving themſelves 
lireighrned in the words and directions of 
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the Order; for that although the Will of 
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1666. had never been revoked, yet the 
ſame had never been a ſufficient Declata. 
tion, according to the Cuſtom, to let in 
the Plaintiff to have a cuſtomary Part, 
and they by the Order being reſtrained to 
certify, whether a revoked Will were a 
good Declaration; they did apprehend 
they were to take it, That the Teſtator 
had by his Will of 66. made a ſufficient 
Declaration, according to the Cuſtom, to 
let in the Plaintifl, which he hath not 
done; for the Cuſtom of London in this 
caſe is, That the Sum certain that any 
Child had in part of ſuch Adyancement, 
ought to be expreſſed in ſuch Writing or 
Declaration, or elſe the ſame is not of 
any Avail; and produced Precedents for 
that Purpoſe, that the ſame ought to be 
mentioned to the End, that in caſe ſuch 
Child ſhould be admitted to ſuch - cuſto- 
mary Part it may be known what the 
Sum is, to the end it may be brought into 
account with the reſt of the Eſtate of the 
Teſtaror. 15 | 
Whereto the Plaintiff inſiſted, That the 
Cuſtom of a Sum certain to be mention: 
ed appeared only by a By-Law called 
Fudd's Law, in 5 Ed. 6. the which is no 
eſtabliſhed Law jn the City to bind the 
Righr of any, and there is a great Diffe- 
rence in the By-Laws of the City, which 
LE TOE 1717111. 
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wght to reſpect their Government, and 
ot bind the Right of any Perſon which 
5 governed by the general Cuſtom of the 
iry, and which 1s paramount to any 
of their By-Laws, and by the Cuſtom the 
Right of a Freeman's Child is as much 
preſerved to him as any Man's Right by 
he Common Law of the Kingdom, beſides 
he naming of the Sum, is no more than 
in order to the ſetling the Accounts of the 
aid Eſtate, which may be done before a 
Maſter in this Court. 

This Court upon Reading ſeveral Pre- 
dents on both Sides, declared, That the 
ſaid Certificate was concluſive, and that 
the Plaintiff muſt be let in for a cuſtoma- 
ry Part ot her Father's perſonal Eſtate, 
and decreed the ſame accordingly. 


for all the perſonal Eſtate of Bennom Ho- 
zywoed, and the Plaintiff thereout to have 
her cuſtomary Part, her Marriage Portion 
being brought into account with the 
reſt of the perſonal Eſtate, and the Plain- 
tiff to diſcover the ſaid Portion on Oath, 
and the Defendant to do the like as to 
what Proviſion he had. 

The Defendant inſiſts, What Proviſion 
he had was Money depoſited by his ſaid 
father in the Hands of Mr. Colvile and 
others, to purchaſe Lands or Houles in or 
near London, in purſuance of Articles be- 
*S 4 tween 
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tween the Defendant's ſaid. Father, and the 
Defendant's Wife's Father, which were 
made before the Marriage of the Defer 
dant, which Lands and Houſes ſo to he 
purchaſed is by the ſaid Articles coye. 
nanted to be ſettled on the Defendant and 
his Wife for Life, and for her Joyntur: 
Remainder in Tail, and was in Conſide 
ration of the Defendant's Wife's Portion, 
and Houſes were purchaſed therewith in 
Bennony's Life, and the Defendant is his 
Son and Heir. | 

What Mo- And the Defendant inſiſts, That what 
ney is «<p was ſo depoſited as aforeſaid, is to be 
Father to taken as if the Defendant's Father himſelf 
urchaſe had purchaſed Lands and ſetled the ſame 
Lands 1PUT- to the uſes aforeſaid, and ought not to be 
Marriage Ar- accounted a perſonal Eſtate of the Deſen- 

_ is to dant's Father, but as Land. 
Real, and nor T Þis Court declared what was depoſ- 
2s a perſon?] ted by the Defendant's Father to purchalc 
«paler Lands in purſuance of the ſaid Articles, 
brought in. is to be taken as Lands, and not as per- 
to Hotch- ſonal Eſtate of the Defendants ſaid Father; 
— and alſo declared what was depoſited as 
aforclaid , ſhall not be brought into 
Hotch-potch, but the Defendant is to 
diſcover what he had from his Father up 


on his ſaid Marriage. 


Prige 
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Prigg contra Clay, 32 C. bo 
fo. 198. 


HAT John Clay by his Will deviſed Will. 
| 100 J. to the Plaintiff. Philip Prigg 
junior and Deborah Prigg his Siſter, (viæ) 
50 l. to be paid each of them at their re- 
ſpective Age of 21 Years, or day of Marri- 
age, which firſt ſhould happen, by the De- 
feadants his Executors, and in the mean 
time the whole 100 J. to be ſecured and im- 
proved by his Executors for their Uſe; 
and in caſe either the ſaid Philip or Debo- 
rah ſhould die before payment of their Le- 
gacies, the Survivor to enjoy the whole 
100 /. and if both die before payment of 
their ſaid Legacies, then the Teſtator de- 
creed the whole 100 J. to his Siſter the 
Plaintiff Elianor their Mother, beſides 100 /. 
to her to be paid within 6 Months after his 
Death. 

That the ſaid Deborah Prigg died un- 
married and before 21, and before ſhe had 
received the 50 J. Legacy, ſo that the 
whole 1001. became due to the Plaintiff 
Philip Junior. 

The Defendants inſiſt, That Deborah 
died before the Teſtator, and her Legacy 
of 501, became void. 


This 
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Legacies of This Court was fully ſatisfied, thoug 


5 ea toto, Deborah died before the Teſtator; yer the de. 
and if either ſaid Deviſe of 50 l. to her did not bean 
dic before 21, come void, and being deviſed over til 
eourvi7”” her Brother Philip the ſurviving Legate; cf 
One dies be- it belonged to him, according to the De. of 
fore the Te- viſe in the Will, the rather for that it be ne 
— de- ing a contingent Remainder, and might De 
creed to have veſt after the Death of the Teſtator De 
. long as there was a Survivor it did not be. if! 
long to the Executors, and for that th HD. 

Teſtator, who lived for ſome Time after ¶ tai 

wards, did not alter the Deviſe thereof by ro 

his Will, nor otherwiſe diſpoſe thereof an. 

Writing, and decreed the Defendants u. 

pay the Plaintiff the two 50 Pounds: WMD: 

This Order was confirmed by the Lom ſin 

Keeper. mi 

he! 

Sanders contra Earle, 32 Car. 2. 

fo. 102. tif 

| 12 

Win. HAT the Plaintiff's late Husband e. 
Daniel Earle, or ſome in Truſt for ab 

him, was at his Death ſeiſed in Fee, and che 

alſo intituled to the Truſt of a long Tern A. 

of the Manor upon a Sore and Lands in ch. 

Com Nottingham, which ſaid long Term che 

was in being and ſubject to be diſpoſed as ſth: 

he ſhould appoinr, ſo that he had full Wm: 


Power to ſettle, deviſe or charge the ſame 
by his Will, and the ſaid Daniel in conlr 
KEE deration 


Reports in Chancery. 


deration of a Marriage with the Plaintiff 
and 2000 J. Portion in 1676. by Will de- 
viſed it to the Plaintiff, beſides a Jointure 
of 1200 J. and if ſhe were with Child 
of a Son, he gave all his Lands and Te- 
nements to ſuch Son in Tail; but for 
Default of ſuch, he gave them to the 
Defendant his Brothers and their Heirs,and 
if he had a Daughter, he deviſed to ſuch 
Daughter 50017. to be paid when ſhe at- 
tained her Age of Sixteen, and the ſame 
to be ſecured our of his Lands aforeſaid, 
and made his ſaid Brothers Executors : 
That the Plaintiff had no Son, but a 
Daughter, who lived ſome Time and is 
fince dead, and the Plaintiff is her Ad- 
miniſtratrix, whereby ſhe is intituled to 
her 500 l. preſently. 

The Defendant inſiſts, That the Plain- 
tift's ſaid Husband deviſed to the Plaintiff 
1200 J. and deviſed to her all her Plate, 
Jewels and Goods, and Stock in and 
about the Houſe at Normanton, and made 
the Plaintiff Executrix till the laſt Day of 
Aiguſt after the Will, and if ſhe (who was 
then with Child) had a Son by that Time, 
then ſhe ro continue Executrix, otherwiſe 
the Defendants to be joint Executors, and 
made ſuch Deviſe to the Daughter, and the 
reſt of his perſonal Eſtare he deviſed to 
his Executrix or Executors : That the 
Plaintiff Margaret having a Daughter, 

| the 
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the Defendants proved the Will, and ate 
intituled to the Legacies therein to them 
deviſed, and the reſidue of the perſona 
Eſtate; and inſiſts, That if the Plaintiff 
as Adminiſtratrix to her Daughter, be in- 
tituled to the 500/7. yet ſhe is not to 
receive it till ſuch time as it is payable 
to the Child, if it had not died; neither 
is the Plaintiff intituled to any of the 
ready Money in the Houſe of Normanton, 
which was 407 l. by any general Word; 
in the Will. 

But the Plaintiff inſiſts, That by the 
general Words in the Will, | 7 deviſe al 
my Goods, Chattels and Fouſholdſtuff in 
and about my Houſe at Normanton] 
will carry the ſaid 407 J. to the Wife as a 
particular Legacy, and it ought not to be 
brought into the Account of the perſonal 
Eſtare. 

This Court N ro That as to * 

0/7 l. though the Words were general, 
I. 1 * cine the Intention of 35 Te- 
in 2 Will, ſtator, who by his ſaid Will having before 
4 —_ given to the Plaintiff Margaret a Legacy 
Chatrels and Of 1200 J. if that he had intended to 
Huujbold-fuff have given her 407 l. over and above the 
my Heuſe, to, 1200 J. he might in the ſame place of 
exc. ] 407 J. 


ready Moneys in the Houſe ſhall not paſs to the Deviſce, ſhe h. 


ving had a particular Legacy of 1200 J. deviſed to her by th 
ſaid Will. 


the 
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he Will bave given her 1600 J. as well 
a5 1200 J. and therefore conceived that 
he Plaintiff ought not to have the 407 l. 
wut this ſame ought to come in to the 
account of the perſonal Eſtate, and de- 
reed the ſame accordingly ; and as to 
he 500 l. claimed by the Plaintiff, as 
dminiſtratrix to her ſaid Daughter, whe- 
her the ſame ought to be paid preſently 
Ic not, till ſuch time as the ſaid Daugh- 
et might have come to the Ape of 16 
Years, if ſhe had lived, being the next 
Queſtion. 

This Court declared and decreed, That Legacy to 
he ſame ſhall not be paid untill ſuch time ;; 3 
5 the ſaid Daughter might have attained Age. Legatee 
er Age of 16 Years, if the had lived, but 2 * 
he ſame to ſtand charged on the Eſtate, ſtratrix thats 
ubject to the Sum by the Will unto that not receive 
ime, and then the Sum to be paid to the 54 gag. 
aintiff, her Executors, Adminiſtrators, : 
r Aſſigns, by the Defendants, their Heirs 


nd Aſſigns. 
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Elvard contra Warren, 32 Car. 1. 
fo. 255. 


HE Plaintiff having a Sequeſtratiq 
againſt the Defendant's real and pe 
ſonal Eſtate for Non-payment of 536| 
decreed to the Plaintiff, the Plaintiff pray 
ed the ſame might be paid him out 9 
the Defendant's Eſtare, fo far as it vil 
extend, and out of the Security given hy 
the Defendant for abiding the Order d 
Hearing, and alſo prayed, for that ſony 
Part of the Defendant's Eſtate now unde 
Sequeſtration is a contingent Term, whic 
will determine upon the Death of on 
Perſon, whereby the Plaintiff may lo 
his ſaid Debt: That the Commiſſioner 
of the Sequeſtration may be impowere 
to ſell the ſaid Eſtate; and prayed all, 
in regard the Defendant's Eſtate is nd 
ſufficient ro ſatisfy the Plainrift's ſaid De 
mand, that a Recognizance given by th 
Defendant, to abide the Decree may be 

produced and inrolled. 
This Court ordered the ſaid 536 J. I 
The Money tereſt and Coſts ro be paid by the (ai 
decreed to Defendant, or out of the ſequeſtred Pre 
1 — n. miſſes, or the Security beſore· mentionei 


fired Eftare, and that the Commiſſioners of the Seque 
and the Com- 
maflioners have Power to ſell the Term, to raiſe the ſame. 


ſratio : 


Sequeſtra- 
tion. 


pun Poa MY os we rw 
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ration do fell ſuch of the ſequeſtred Pre- 
miſſes as are held for any term for the 
belt Price, and the Money thereby raiſed 
to pay the Plaintiff, cowards Satisfaction 
of his Demands. 

The Queſtion is, Whether the Deſen— 
dant being charged in Priſon in Briſtol 
with a Decree of this Court; can be diſ- 
charged without ſatisfying the Decree, it 
being inſiſted on, that a Decree in this 
Court is not a Judgment to detain the De- 
ſendant. 

This Court declared, That a Decree in A Decree in 
this Court is as effectual to charge the (247 ©: 
Perſon of the Defendant, as an Execution charge the 
at Law; and the Defendant being charged Pen #5 


; an Execution 
with the Decree, the Court declared, if ,; 


ſhould be at his Peril. MVSEVM. 


Glenham contra Statvile, 3 2 Car. 2. 
fo. 755. 


Heſe being croſs Cauſes, the Defen- Bill of Revi. 
dant Charles Statvile exhibited his vor diſmiſt. 
Bill to be relieved againſt the Plaintiff and 
his Wife touching a Rent- charge, ſor 
which the Plaintiff and his Wife by their 
Bill claim; and the Defendant Judith 
Statvile exhibiting her Bill againſt the Di- 
ſtreſſes, prerending the Lands out of which 
che Annuiry Iſſues is her Joyncure : Which 
Vol. 2. O Cauſes 


che Warden of the Fleet let him go PH = | 
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Cauſes being heard, a Trial at Law wy 
directed, to try whether the Atreats 9 
the Annuity was paid; upon Trial th 
Plaintift obtained a Verdict for 47; | 
and the Cauſes coming again to be heard, 
it was decreed, that the Defendant ſhoult 
pay the 475 J. with Intereſt and Coſt, 
which Coſts were afterwards taxed ty 
226 J. and that report confirmed, and: 
writ of Execution of the {aid Decree and 
Report left at the Defendant's Houle, and 
Money demanded,and for Non-paymentan 
Attachment iſſued againſt the Defendant 
Charles Statvile, who appeared and wa 
examined, and certified, not in Contempt, P 
bur upon arguing the Exceptions to the b 
Certificate, the Defendant was ordered to r 
pay the 475 l. and the ſaid Coſts, except r 
100 J. thereof which was remitted : But 
rhe Defendant did not pay the Money, and 
the Plaintifis Wife being ſince Dead, he 
hath Adminiſtration, and is intituled to 
the Moneys : But the Defendants refuſe 
to pay the ſame, inſiſting, That che (aid 
Decree and Proceedings are abated, ſo 
that the Plaintiff now by his Bill ſecks 
Relief in the Premiſſes, and that a S»bpans 
ad Revivend Reſpondend', or ſuch other 
Proceſs as the Matter ſhould require, 
might be awarded. 1 


The 


Reports in Chancery. 195 


e Defendant by Demurrer inſiſts, 
That in Caſe the Plaintiff's Bill ſhall be 
taken for an Original Bill, then it con- 
rains no Equity, he having remedy at » 
Law, and that the Plaintiff was a Defen- 
dant in former Suits, and by the courſe of 
the Court no Defendant, or any that re- No Defen- 
ſents him, in caſe of an Abatement * 
beſore the Decree or Final Judgment be ment before 
ſigned and inrolled, can or ought to re- th: * 
vive; and the Bill does not ſay, that any Mine. 
Decree or Final Judgment is ſigned and 
inrolled, and it is contrary to the Rules of 
the Court, to make a Decree againſt the 
Plaintiff upon his own Bill, and it would 
be meerly Vexatious if the Plaintiff ſhould 
revive his former Proceedings, which if 
revived the now Plaintiff can have no Fi- 
nal Judgment, contrary to the Prayer of 
his Anſwer to the Original Bill, which 
was, that he might be diſmiſſed, and the 
Plaintiff's Demands by the New Bill are No Revivor 
chiefly for Coſts of Suirs, which are ex- for Coits, 
tinguiſhed by the Death of the Plaintiff 's py Soy 
Wife, and if he were intituled to a Bill of inrolled. 
Revivor he could not revive for Coſts, 
there being no Decree inrolled: 
This Court allowed the Defendant's De- 
murrer, and diſmiſs d the Plaintiff's Bill of 
Revivor. Be 
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196 Reports in Chancery. 
. ; 
Raymond contra Paroch. Buttolphs Aldgate - 
in Com, Midd. 32 Car. 2. fo. 517. 


* 
Privilege. 4 H E Plaintiff being one of the King's 0 
Waiters in the Port of London, and p 
yet uſed the Trade of a Common Brewer, WM , 
and executed his faid place by a Deputy: 1 
Defendants inſiſt, He is not to be exempt-¶ « 
ed from bearing the Office of Overſeet of WM \ 
the poor in the Pariſh. h 
The Plaintiff inſiſts, That the King's WM :1 
Officers who ſerve his Majeſty in Relation h 
to his Revenue, ought to be exempted i 
from Pariſh Offices, though they exccu- I ;; 
ted their places by Deputy, and uſe an t 
other Trade, they being ſtil! liable to an- n 
{wer any Miſdemeanour committed by their Wl 1 
Depuries, and if their Deputies ſhould be u 
abſent at any time, they are bound to e Bl ( 
ecute the fame themſelves, which often Nr 
falls out, and Precedents of this Nature, 
have often been found, and hopes this 
Court will not take away any the Priyi- 
leges ſuch Officers ought to enjoy in right 
of their Offices, and that a Super ſedeas of 
Priviledge be allowed the Plaintiff, and his 
Writ of Privilege ſtand. © 
The Defendants inſiſt, That the Plain- i 
tiff driving a Trade of a Common 
Brewer, and getting Money in the Pariſh, | 
he ought to bear the Offices of the Pariſh, 
not- 


Reports in Chanctry. 197 

notwithſtanding his ſaid Office, and if a- 
ny Privilege were due, it ought to be 
granted by the Court of Exchequer, and 
not by this Court. n 

This Court declared, That the King's The Kings 
Officers ought to have the benefir of their Officer privi- 
Privilege, and the Execution thereof by 88 
a Deputy, or his dealing in another ces, tho' be 
Trade, ſhould not in any ſort be prejudi- Five in , 
cial to him, he being to anſwer for any Pain. 
Neglect or Miſdemeanour committed b 
his Deputy, for that it is not reaſonable- 
that the King's Servants or Officers, ſhould 
have nothing elſe to ſubſiſt on, but their such privi- 
immediate Services or Places under his Ma- lege grant- 
jeſty, and take no other imployment on 2 
them; and although a Privilege of that well as Ex- 
nature be granted in the Exchequer, a chequer. 
Writ of Privilege under the great Seal* 
was, and ought to be taken in all Re- 
(pets as effectual, and therefore allowed 


the Plaintiff his Privilege. 
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Dominus Bruce contra Gape, 32 Car. 2. 
fo. 723. 


H E queſtion in this cafe is, whether Deed. 
the Manor of Madghill, is within the Will. 
deviſe of the Duke of Somerſet, by his Will Kevocation. 
in Auguſt 1657. of the reſidue of the E- 
ſtate unſold, tor the benefit of his three 
Daughters, and the Lady Bruce his Grand- 
f 9 Child, 


a — — — al — 2 — 
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Child, or whether it belongs to the Lady 
Bruce only, as Heir at Law, and whethe 
the ſame be liable, and comprehended in 
the Truſt, together with other Manor, 
and Lands, to ſatisſie the 19100 l. Debt 
only, or is ſubject with the other Land 
in the ſaid Deed and Will for Satisfadi. 
on of all the Debts of the ſaid Dube 
William. | 3 
The Caſe is (viz.) that the Plaintif T. 
the Lady Elizabeth, Wife of the Lo 
Bruce, is Grand- child and Heir of Wilia m 
late Duke of Somerſet, and Siſter and 
next Heir of William allo late Duke 0 
Somerſet, who was the only Son of Hu 
ry Lord Beauchamp, the eldeſt Son d 
4 William Duke of Somerſet the Grandfather, 
= which ſaid Duke William the Grandfather, 
| did by deed the 13 Nov. 1652. Convey u 
the Lord Seymour, Sir Orlando Bridgmai 
cc. and their Heirs, the Manor and 
Lands in Truſt for payment of Moneys u 
the Lord John Seymour, and the Lady Jar 
Seymour: Then upon further Truſt to pa 
Debts, amounting to 19100 J. and afte 

3 in Truſt for raiſing 10000 /. for the Lord 
John Seymour, and 60000 J. for the Lad) 
| Jane Seymour, and Truſtees to accouit 
| yearly to the right and next Heir of tb 
| ſaid Duke, with a power of Revocatio 
| in the ſaid Deed, as to all but the (aid 
191001. Debts; and that the ſaid Dukt 
; Willan 


6 8 R a @#> mw oa wm_. 


—* ww ey . ff... == .. :z27 


— 2 


— e — 
* — 


— — = 


Reports in Chancery. 


William the 19th of April 1654. as to a fur- 
therProviſion for the payment of the Debts, 
by Deed conveyed to the Earl of Winchel- 
ſa, and the Defendant Gape apd others, 
and their Heirs, the Lands in Wilts and 
Somerſet, (worth 30000 l. and ſufficient 
to pay all his Debts) to himſelf for Life, 
and after for payment of Annuities, and 
after his Death, then to the uſe of the laſt 
Truſtees and their Heirs, upon ſpecial 
Truſt, that they fhould leaſe out the Pre- 
miſſes, and with the Money thereby rai- 
ſed, and otherwiſe with the Profits, pay 
all ſuch Debts for which the Plaintiff ſtood 
ingaged for the ſaid Duke, and that the 
overplus of the ſaid Money and Profits 
to be paid, and the Lands unſold, to be 
conveyed to the right Heirs of the ſaid 
Duke, wherein was a power reſerved in 
the ſaid-Duke by Deed or Will, to revoke 
the ſaid Uſes or Truſt : That the ſaid Duke 
by Deed, the 20th of April 1654. reciting 
that the Lord Beauchamp the eldeſt Son, 
died ſince the Deed of the 13th of Novem- 
ler 1652. and had left only one San, and 
the Plaintift Lady Bruce, and that the La- 
dy Bruce was left unprovided for, and re- 
citing the Deed of the i gth of April 1654. 
made an additional Proviſion for the pay- 
ment of his Debts, which made the Lands 
the Deed of 1652, of a greater value than 


would {atisfic the ſaid Truſt, and therefore 


O 4 appoint- 
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Ann Beauchamp his Siſter in Law, had 


ſeſſion to the Lord Se) mour, the Truſtees 
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appointed the laſt Truſtees in the Deed gf 
1652. ſhould out of the Money to be 
raiſed by Sale of thoſe Lands,, and the pro. 
fits thereof pay the Plaintiff Eli Zabei⸗ 
Lady Braces 100 l. per Innum, till her Age 
of 17, and after 300 J. per Annum, and 
then after the Debts in the Deed of 1652. 
and Portions to the Lord Fohn, and La. 
dy Jane Seymour, then to pay Eligabeib 
Lady Bruce 6000 J. Portion alſo, with 
power of Revocation. 

That afterwards the ſaid Duke by Will 
15 of Auguſt 1557. having as aforeſaid, 
ſecured the ſaid 19100 /. Debts, deviſed 
to his Son, the Lord Fohn Seymour, and the 
Heirs Males of his Body, the ſaid Ma- 
nor of Mudghill, and becauſe the Lady 


the ſame as part of her Joynture, and the 
ſame was leaſed out for the Life of Pleydal, 
his Will was, that till the ſame fell in Po: 


in the Deed of 1652. ſhould pay him main- 
tenance, and they to convey to him, when 
they thought fir, and by the faid Will, 
taking notice of the Deed in 1652. and 
of that the 19th, of April 1654. and alſo of 
his power of Revocation, appointed and 
declared the Truſts in thoſe Deeds for his 
Grandſon, Willam Lord Beauchamp, and 
the Plaintiff the Lady Elizabeth Bruce, 
or for the Benefit of his Right Heirs, 
e -  -+ - 2+, ene 
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Gould ceaſe, and the ſame was thereby 
eroked, and appointed the Truſtees in 
hoſe Deeds, to convey the ſaid Premiſſes 
o the Lady Frances his Wife, -and the 
arl of Southampton, and the Earl of 
Tete and Sir Orlando Bridgman, and 
he ſaid ape and others, and their Heirs 
pon Truſt, as to Mydghill, as he before 
ad declared, and as to the reſt of the 
anors and Lands on Truſt, for pay- 
ent of all ſuch Debts in the ſaid Inden- 
ures to be paid, and unpaid at his 
death, and for freeing his perſonal Eſtate, 
nd Executors from the payment thereof, 
nd of the Truſt in the Deed of 1652, for 
he Lady Fane Seymour, and after theſe 
Truſts performed, all the Lands unſold and 


dy Dutcheſs of Sommerſet his Wife, and 
he Truſtees by his Will and their Heirs 
vr 21 Years, from bis Death to ſuch as 
he ſaid Lady Dutcheſs ſhould appoint, 
nd in default of ſuch Appointment , 
or the raiſing ſuch Sums of Money for the 
Plaintiff El;zaberh's Portion and Mainte- 
ance, as the Deed of the 2oth of Apr. 1654. 
ppoints or in default of ſuch appoint- 
nent by the Dutcheſs, to go to ſuch 


ance of the Premiſſes, after the 21 Years 
limited by the Will, and the Conveyance 
to be made to the ſaid Dutchels, * 

Py | the 


he Reverſion thereof be diſpoſed by the 


cron to whom the Truſt of the Inheri- 
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the other Perſon named in his Will, ſhoul; 
be upon further Truſt, that the (aid 
Dutcheſs and the other Perſon ſhould ſtand 
ſeized of the ſaid Lands unſold, and the 
Reverſion-of ſuch part thereof, as ſhoul 
be leaſed out for lives or years in Truſt ſa 
William Lord Beauchamp, and the Heir, 
Males of his Body, and for want of ſuch [| 
ſue for the Benefit of ohn Lord Seymour far 
Life, and after for the Benefit of the firſt 
and every other Son of his Body, and the 
Heirs Males of their Bodies reſpectively, and 
for default of ſuch Iſſue for the Benefit ¶ ex 
all his Daughters, and the Plaintiff the 
Lady Elizabeth Bruce his Gtandchild, and 
all the Daughters of John Lord Seymar 
and their Heirs, equally as Tenants in 
common, and not as ſoynt-Tenants, which 
Will the ſaid Duke in 1660 ratified by 
new publiſhing thereof, and all the Tru 
ſtees in the Deed of 1652 being Dead, cx 
cept Sir Orlando Bridgman and wy and 
the intereſt in Law being in them by SurWeq 
vivorſhip, Sir Orlando Bridgman knowingly 
the Debts in the Deed of 1652 to be paid, WD! 
conveyed all the Lands therein mention 
cd to the ſaid Dutcheſs of Sommerſer. in 
That in 1671, the ſaid William Loot 
Beauchamp Duke of Sommerſet died witirth 
out Iſſue, whoſe Heir the Plaintiff the co 
me 
Dt 


Lady Bruce is, and after the Lord Job 


Seymour became Duke of Sommer ſet 1 
ie 
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lied without Iſſue, by whoſe death the 
plaintiff the Lady Brace is intituled as 
Heir to Duke William her Grandfather, to 
the Reverſion in Fee of Mudzhill, Duke 
John being only Tenant in Tail thereof, 
and ought to enjoy the ſame, it not bei 
liable to pay any Debts, bur is diſch 
thereof by her Grandfather s Will, and nor 
diſpoſed from her by any Act, the 19100. 
being all paid. | 

So that theQueſtions now before the Court 
were, whether the Reverſion of Madg bill 
expectant upon Pleydall's Eſtate for Life, as 
well as the reſidue of the Eſtate be liable to 
all the Debts, which Duke William owed 
at his Death, or only to the 19 100 l. Debts. 
And Secondly, Whether the Reverſion 
of Mudghill, as well as the reſidue of the 
Eſtate, after Satisfaction of all the Debts 
of Duke William, ought to be for the be- 
nefit of all Duke William's Daughters, and 
the Plaintiff Lady Bruce and their Heirs 
equally, or the ſaid Reverſion to go intire- 
ly to the ſaid Lady Bruce, as right Heir to 
Duke William. 
As to the firſt Queſtion, the Defendant 
inſiſted the ſaid Reverſion, as well as the 
other Eſtate is liable to all the Debrs, for 
that by the Deed of 1652. Mudghill was 
conveyed for raiſing of Money for the pay- 
ment of 19100 J. Debts, and all other 
Debts that he ſhould owe at the time of 


tys 
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his Death, in which Deed it is provided 
that after the ſaid Debts be paid, he miphy 
by any Deed, or his laſt Will, revoke al 
or any of the ſaid Truſts, other than 
concerning the 19100 Debts, yet made ng 
Revocation, other than by his laſt Wy 
and therein he revoked, only thoſe Truſ 
that were for the benefit of the Lord 
Beauchamp, or the Lady Elizabeth Sy 
mour or his own right Heirs, and by th; 
{aid Deed, the legal Eſtate in Madehil b 
ſetled in the Truſtees and their Heirs, and 
the Duke had no power to Revoke the 
Uſes or Eſtates, till after the 19100 J. wa 
paid, and the (aid Duke directing his Try 
{tees to convey Mudghill ro his Son Jol 
he did thereby diſpoſe of an equitable ln 
tereſt, only of the Reverſion of Muazhil, 
and the 19100 l. was not paid in the fail 
Duke's Life · time, but great part remains un 
paid, and he hath contracted ſeveral ney 
Debts, ſince the zoth of Apr. 1654. Which 
the Defendant ſince paid upon the Securs 
ties of the ſaid Lands, and Mwdz hill is one 
of the Manors conveyed by the Deed 
of 1652. for the payment of 19100. 
and all other the Debts he ſhould owe a 
the time of his Death; and altho' rheſam: 
be directed by the laſt Will of the fait 
Duke, to be ſetled upon the Lord Jo 
Seymour, and his Heirs Males, yet the {aid 
Duke by Deed of 1652. had no power 7 
2 revoꝶ 
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woke the fame for the payment of his 
hebts, or if he had, he did not revoke the 
me by the {aid Will, but left Mudg 
nd other the premiſſes ſubject to the pay- 
ent of his Debts; and the Truſtees un- 
erſtanding ſuch to be the Duke's Intenti- 
n, never ſetled Mudghill on the faid Lord 
ohn Seymour, who being lately dead witlr- 
t Iſſue, the ſame is ſubjected to the pay- 
ent of the ſaid Duke William's Debts, 
d whenDebts are ſatisfied, the overplus of 
e Moneys, and the ſaid Madghill, and all 
her the Pre miſſes ought to be divided, ac- 
ding to the intent of the ſaid Duke's Will, 
ꝗ by the ſaid Duke's Death, and the Relea- 
of the ſaid Truſtees, the intereſt in Lau 
came veſted in Sir Orlando Bridgman, 
d he conveyed Mudghill, &c. unto the 
id Dutcheſs, and the ſaid Gape and other 
Truſtees and their Heirs, that they 
ght therewith pay the (aid Debts; and 
ough there be ſufficient beſides Muughiil 
pay all the Debts, yet by the Will upon 
ich this queſtion doth ariſe, that there- 
the Truſt for the Right Heirs of rhe ſaid 
ke, are revoked in expreſs Terms, ſo 
at by any Deed preceding the ſaid Will, 


ne 
id Plaintiff the Lady Bruce cannot claim 
advantage as Heir, the rather, for that 
aa che Will it doth appear, that Duke il. 


had an equal regard to his own - 
ughter, and the Plaintiff the Lady 


Bruce 


ſlate of Inheritance, and he had pol 
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Brace his Grandchild and Heir, and it can. 
not be preſumed, that he would more con 
cern himſelf for the Welfare of a Grand. 
daughter, than his own Daughters, nor wy 
the ſaid Reverſion of Mudghill, diſpoſed 
to the Plaintiff by any Words in the Wil, 
though he did by expreſs words in hi 
Will, revoke all Truſts, for the beneft 
of his Heirs in Mudehill, as well as th 
other Lands, and made other parriculy 
Proviſions further, which ſhews, he dil 
not intend that for her, for if he had, 
would not have revoked the forme 
Truſts, as to that by which ſhe wou 
have been intituled as Heir, eſpecially 
when he hath deviſed all the Surplus df 
his Eſtate, which involves Mudghil 
well as the reſt, amongſt his own thre 
Daughters, and her equally, nor doth i 
any where appear, that Muazhill is in 
ny fort exempted from Satisfaction of th 
Creditors, nor could it fo be by the (ai 
Deed made by Sir Orlando Bridgman, wi 
beſt knew the Intention of all Parties 
this Matter. | 

But the Plaintiffs inſiſted, That t 
ſaid Duke could not intend Madeli 
ſhould be conveyed to the Uſes declard 
in the Will, for that the ſame is to | 
conveyed to the ſaid Lord John, and tl 
Heirs Males of his Body, which is an 
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by a common Recovery to have bound 
the Remainder, and the Reverſion after the 
Eſtate Tail is not Aſſets in Law ; and there- 
fore cannot be conceived for the payment 
of his Debts, and the rather, for that he 
xccites Deeds in 1652. and April 1654. and 
direts the Truſtees therein, to convey all 
his Lands and Manors in thoſe Deeds, 
to his Dutcheſs and others, as to the Ma- 
or of Madghill, as before he declared 
by his Will; and as to all the reſt of the 
Manors, he declared for the payment of 
is Debts, ſo that (all the reſt ) excludes 
he Manors of Mudghill, and upon the 
hole Will it doth appear, the Duke in- 
ended no Reverſion ſhould paſs, but Re- 
rerſions after Eſtates for Life cr Years, and 
herefore this Reverſion of Mudghill, which 
$ after an Eſtate Tail, doth not paſs, and 
it had been intended to paſs, he would 
avelimirgd it to the (aid Lord John for Life, 
vithout remainder to his firſt or other Sons 
n Tail, for he had before given him a bet- 
er Eſtate in Madębill to him and the Heirs 
his Body, and the Truſtces were not 
o ſettle Muaghill accordingly, until the 
ame fell in Poſſeſſion, the ſame being yet 

dt Pleydall's Life. | 
This Court on reading the ſeveral Deeds 
nd Will, declared, That although the 
d John, might poſſibly have an Eſtate 
ul in him, and doct it; but he not doing 
: it, 
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Reverſion 

after an E. 

ſtate in Tail 

ſubject to 

Truſts for 
yment of 
brs. 


- verſion of Madghill, is partgof the unteſt 
| ked Eſtate, and that the Lord Bridgms 
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it, this Court can take no notice of i; 
though probably he did forbear to doit 
becauſe Duke William had ſignified his De. 
fire, that he ſhould not have an Eſtate 
executed to him, till it ſhould fall in Po 
ſeſſion, and not before, except the Truſter 
pleaſed : But the caſe muſt be taken, x 
it doth appear before the Court, that is 
Mudghill was once liable to the Paymen, 
of the Debts of Duke William, and thy 
tis pretended that the Will hath take 
out Mudghill, yet the ſaid Will doth os 
ly take out an Eſtate Tail, but the Re 
verſion thereof, when the ſame falls in Po 
ſeſſion, is ſubjeR to the ſame Truſt, .nd 
goes in company with the other Reverl: 
ons, and the ſame is legally conveyed, and 
doth paſs in the general Words, and ther 
fore this Court is of Opinion, that the Ri 


did well, when he made the ſaid Conve 
ance to the Lady Dutcheſs}. and that whe 
the 19100 l. and the ſaid other Debts at 
paid, to Which Mudehill is as well liabl 
as the other Manors and Lands, thi 
the Truſtces ought to convey all it 
Premiſſes in Fourths, and decreed accot 
E . 
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Maddocis contra Wren, 32 Car. 2. 
fo, 22s | 


T H E queſtion in this Cauſe is, with Mortgage 

what Profits the Defendant Wren Aecouut. 

ſhall be charged in caſe of the Plaintiff, 

who claims the Premiſſes in Queſtion, by 

victuc of a ſecond Mortgage, and is ad- 

mitted to a Redemption, on payment of 

what ſhall appear due to the Defendant 

en, who hath the prior Mortgage: 

The Plaintift inſiſts, Thatthe ſaid Mort- 

gage being of a Leaſe, and the Defendant 

{ren having Poſſeſſion by Attornment of 

Tenants, he ought to have received the 

Profits, whereby his Mortgage would have 

been fully ſatisfied, yet he permitted the 

other Plaintiff Dorothy, Wife of the Plaintiff 

Maddocks the Mortgager, to receive the 

ſame; and therefore the ſaid Wrey ought 

to be charged, whereby the Plaintiff may 

be let in to have Satisfaction of his Debt. 
This Court declared, That the Defen- 

dant Wren ought to be charged with the ; 

Rent, whether received by the Wife or a- hs pron 

ny other Perſon, after the Plaintiff's ſecond COTE” 

Mortgage made, but all received by her, demption by 

before the ſaid ſecond Mortgage, he ought „ond 

not to be charged with. ol be 


charged with 
the Profits, by whomſover received after the Second Mortgage. 
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Vol. 2 P Coles 


Revocation 
of a Will. 
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Coles contra Hancock, 32 Car. 2. 
fo. 112. 


HAT Benjamin Coles the 11th of 
June 1678. made his Will in Wi. 
ting, and thereby gave to and among 
his then Children, naming them (vis. 
Benjamin, Samuel, Mary and Hannah, Por. 
tions, and appointed his real Eſtate to he 
Sold, and added to his perſonal Eſtate 
and made Elizabeth his Wife his Execu- 
trix, and the Teſtator being a melancholy 
Perſon, and fearing he might forfeit his 
Eſtate, by making himſelf away, to pre. 
vent a Forfeiture, by Deed the 14th of Jur: 
1678. made over all his perſonal Eſtate 
ro Truſtees, firſt to pay his Debts, then 
to pay ſome Legacies, and all the reſt of 
his Eſtate to be divided amongſt the afore 
ſaid four Children, That the Teſtator af 
rerwards died a natural Death; bur befor 
his Death, had another Child, (viz.) Se. 
rah, who is not provided for, either by 
the ſaid Will or Deed, 

The Queſtion is, whether the ſaid Will 
be revoked by the ſaid Deed of Trull, 
that if it be Revoked, then the (aid Sar 
inſiſts, to have her ſhare of her Father's E- 
ſtate, and that he ought to be looked up- 
on, as dying Inteſtate, and at leaſt rhe 
perſonal Eſtate ought to be diſtributed 0 

1 1 


Reports in Chancery. 211 


the Act for diſtributing Inteſtates Eſtates, 
and the Deed ought not to ſtand in her 
way, for that great part of the Eſtate, did 
conſiſt in Debts, which were made after 
the ſaid Deed, and did not pals to, or was 
yeſted in the ſaid Truſtees, and that it is 
againſt natural Right and Conſcience, that 
her Father leaving a conſiderable Eſtate, 
ſhe ſhould have nothing of it. 

This Court on reading the ſaid Deed A Deed of 
and Will, is of Opinion, that the ſaid Deed Truſt, no 
of Truſt, is no Revocation of the ſaid of win. 
Will, being not made with intent to re- 
voke the ſame, but only to prevent the 
Forfciture, in a caſe which never hapned, 
and decreed the ſame to be ſer aſide, and 
the perſonal Eſtate to be diſtributed ac- 
cording to the Will, and the remainder 
to be divided amongſt the four Children, 
Benjamin, Samuel, Mary and Hannah, the Eſtate Devi- 
lame being given to them by Name, and — oo 
as to the real Eſtate, it being ordered by of his Chil- 
the Teſtator, to be added to his Perſonal, diens Por 


for increaſe of all his Childrens Portions, Child ys. 


and the ſaid Sarah being born before he ſince the 


; ef 23 WI ha 
died, the ſame to be fold and divided a- S yr? 


mongſt the five Children, (viz.) Benjamin, have a ſhare. 
Samuel, Mary, Hannah, and Sarah equally. 


P 2 Sale 


Settlement. 
Revocation. 
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Sale contra Freeland, 32 Car. 2. 
fo. 272. 


6 4 HAT Thomas Freeland theDefendant' 

great Grandfather, being ſeized ofthe 
Premiſſes, did by his Will ia Writing, de. 
viſe the ſame to Nicholas his Son for Life 
only, and afterwards to his Grandlon John, 
late Husband of the Defendant France, 
and Father of the Defendant John, and 
his Heirs for ever, That the (aid Tn 
and Nicholas being Dead, John the Grand. 
fon entred, and for 300 J. mortgaged che 
Premiſſes to the Plaintift, and not long af: 
ter the (aid Jon, on Confidence of the 
Power he had to diſpoſe of the Premiſſes, 
made his Will, and the Defendant France 
Executr ix, and deviled the Premiſſes to be 
Sold, for payment of his Debts. 

But the Defendant inſiſts, That the ſaid 
Thomas the great Grandfather, had no pou- 
cr to dilpoſe of the ſaid Premiſſes, and 
if he had, he did not purſue it regularly, 
for chat he had made a Settlement of rhe 
Premiſl-s in 1651. upon one Henry Weſton, 
and his Heirs, to the ule of him the ſaid 
Thomas for Life, and after to Nicholas his 
Son for Life, and after to the uſe of the 
ſaid John his Grandſon, and the Heirs ol 
his Body, with remainder over, and that 
the Delendant Jobn the Grandſon, by vir 

cue 
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tue of the ſaid Deed as Heir in Tail, claims 
the Premiſſes, whereas (if any ſuch Deed 
were) it was with a power of Revocation 
by any Writing or Will in Writing, to be 
executed in the preſence of three Witneſ- 
ſes, and was revoked by his making his 
ſaid Will, in the preſence of three Witneſ⸗ 
ſes, though one of them then preſent, did 
not ſubſcribe the ſame, That the ſaid Fohn 
the Grandſon, had the full Power of the 
Eſtate, and the grant made to the Plain- 
tiff, ought to be ſupported in Equity, be- 
ing for valuable Conſideration, though 
the Power was not literally purſued in the 
the Circumſtances of three Witneſſes, the 
intent of the Perſon appearing, as ſuffici- 
ently by two Witneſſes, as if there were 
three, and ſubmit to the Judgment of this 
Court. | 

The Plaintiff farther inſiſting, That the 
laid Thomas the great Grandfather, takes 
notice in the preamble of his Will, of the 
Power by him reſerved upon the ſaid Set- 
tlement, ro make any Alteration thereof 
during his Life; and then by the ſaid Will 
deviſeth the Premiſſes to the (aid John his 
Grandſon in Fee, and he Morrgages to the 
Plaintiff, and there is no Colour, but 
the Defendants ought to redeem, or be 


forecloſed. 
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This Court (it 1 that there 
was more than two Witneſſes preſent at 


A Settlement the publiſhing the Will, though two on- 


with Power ly ſubſcribed their Names thereto, and up. 


of Reævocati 5 
on by Will on hearing the words of the Power, and 


in Writing, alſo the Will of the ſaid Thomas Read) de- 


3 in clared, that as this caſe was circumſtan- 
ofclee Wit. ced, there ought to be a Redemption or 


neſſes, but a Forecloſure, and that the Will although 


one of them but two Witneſſes to it, did ſufficiently 
ſcribe his Revoke the ſaid Deed of Intail. 

Name, yet 5 428 

decreed a ſufficient Revocation. 


Roſe contra Tillier, 33 Car. 2, 


HAT Wilian Tillier deceaſed, 14 Co, Ml © 
Soeben 2. Surrendred Copyhold Lands of In- 
Sartndreg heritance, to the uſe of the Defendant J. 7il- 
on Conditi- lier his Heirs and Aſſigns for ever, upon con- 


on to pay z 5 | 
on 16. ed xl, dition, that the Defendant ſhould pay, or 


tberine, ar 21 Caule to be paid to Katherine Tillier, the | 
Years of Age, Daughter of the ſaid William Tillier 2001. 


and if ſhe 


1 die before When ſhe ſhould accompliſh the Age of 21, 
„ if the ſaid Aatherine ſhould die be- 


Heirs of her f . : | 
Body, then fore 21, without Heirs of her Body, then 


to the Sur. the ſaid 200 /. to be for the ule of the ſaid 
rendree. xa. Defendant ; bur if default ſhould be made 
eerie 185 by the ſaid Defendant, then the ſaid Co- 
leaving a Son, = 5 e ee 8 | 

decreed the 200 J. 17 be paid to the Son, and the Lands to ſtand 


charged therewithe / . |, 
„ „% 10 as 27" hs a | pyhold 
j «48 I 
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yhold Lands ſhould be ro the uſe of the 


the ſaid Surrender to be void ; and the ſaid 
William Tillier after the ſaid Surrender, 
and before he died, by Writing appointed 
the ſaid Defendant not only to pay the 
ſaid 200 J. to the ſaid Katherine, but alſo 
6 |. Mr Cent. till ſuch time as the ſame be- 
came due : That the Plaintiff married the 
laid Katherine, and had by her one Son 
named George; that after Katherine died, 
and then George and the Plaintiff took Ad- 
miniſtration to them both, whereby he is 
intituled to the ſaid 200 J. with Damages. 

The Defendant inſiſts, T hat Katherine 
died before the Age of 21, and ſo he is 
not liable to pay the ſaid 200 /. or to give 
any Account of the Lands or Profits in 
the Surrender. 

This Court decreed the Defendant to 
pay the Plaintiff the ſaid 200 /. and that 
the ſaid Lands ſo ſurrendred ſtand charged 
therewith, 


P 4 Thompſon 


fad Hatherine, her Heirs and Aſſigns, and 
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Thompſon contra Aifield, 33 Car. 2. 


fo. 412 (211 

| 2 an 

Marriage H E Bill is to diſcover a purchaſe Nai. 
Settlement. Deed of Frozpoole, purchaſed by WE! 


Henry 4tfield, the Plaintiff's Great Grand. 
father, to him and his Heirs, and tha 
William Thompſon the Plaintift's Grand. 
father, married Mary the eldeſt Daughter 
of the ſaid Henry) Atſteld, who declared 
that he had made the purchaſe aforeſaid, 
for the beffelir of the ſaid William and With 
Mary his Wife, and for the Heirs of the Wu 
ſaid ary, and that he would ſettle the Wor 
ſame accordingly, but the faid Fil 
Atficld dying before any fuch Deed was 
executed; yet the ſaid Milliam and Man 
were in Poſleſhon long before the Death 
of rhe ſaid Henn, and paid no Rent, and 
the ſaid Henry leaving a Son at his Death, 
(viz.) John Atfield the Defendant's Farher, 
who having a great Affection for Anthon 
Thompſon the Plaintiff's Father, who was 
the Son and only Child of the ſaid Hi 
liam and Mary his Aunt, a Match wa 
propoled between the ſaid Ant hon) and 
Elizabeth Smith the Plaintift's Father and 
Mother, which took Effect; but before, 
and in Conſideration of, the ſaid Marriage 
the {aid 7% Atfeld the Defendant's Fa 
ther ſetled the ſaid Premiſſes on the ſaid 
Anthem 


CY 
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Int hom the Plaintiff's Father and his Heirs 
or ever, and the {aid Anthony had by the 
aid Elizabeth the Plaintift his eldeſt Son 
and Heir, But rhe Defendant pretends che 
id Deed is detective in Law, to have 
which Deed made good, and ſupply the 
Defe@ thereof by Equity by the Defendanr, 
according to the intent of the Original Set- 
tlement made by 70% Atfield, the Defen- 
dant's Father, is the Bill. 

The Deſendant inſiſts, There could be 
no fuch Marriage Agreement for ſetling 
the Premiſſes as aforctaid, for that Mary 
ſucd her Mother, and had her Portion 
our of the perſonal Eſtate, and though 
the Defendant's Father might intend to 
give the Plaintiff 's Father the Premiſſes, 
and ſcaled a Deed for that purpulc ; yet 
he altered his Mind and never perfected 
it, and there was no Conſideration for 
his lo doing. | 

And the Defendant inſiſts, He oughr 
to enjoy the Premiſſes, for that by the 
Plaintiff's own ſhewing his Title is Defe- 
ive, and therefore ought not to receive 
any Countenance in a Court of Equity a- 
gainſt the Defendant, who is Heit at Law 
to his Father and Grandfather, and comes 
in and ought to have che Aid of the Court 
to protect his Title. 


122 - << — 21 ” — — = 
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But the Plaintiff's Council inſiſted, Thy 
the Defendant's detaining of the ſaid Dey 
is a Fraud, and the Conſideration of mz. 


Defett of Li- king the ſaid Deed is valuable, and ther 
ear 1 is no Defect therein, but want of Livery 
Chancery. and Seizin, which Defect this Court hath 
often ſupplied, when no Fraud appears in 
gaining the Deed. 
This Court ( the ſaid Deed appearing 
to be fairly executed by the Defendant) 
Father, and that there was no Defect there. 
in ſave only the form of Livery and Seizin, 
and made on ſuch valuable Conſideration 
as Marriage) decreed the Defendant to 
execute Livery and Seizin in the faid 
Deed, and made farther Aſſurance of the 
{aid Premiſſes to the Plaintiff and his Heirs, 
and the Plaintiff is Decreed to enjoy the 


ſame againſt the Defendant. 


Barker contra Hill, 33 Car. 2. 
fo. 278. 


W H E Plaintiff having contracted with 
mas tn On the Defendant's Father for the pur- 
pyhold E- chaſe of a Copyhold Eſtate, the Plaintif 
— paid the purchaſe Money, and the Defer 
Money paid, dant's Father agreed to ſurrender the Pre 
che Bargain- miſſes at next Court, and ſaid, He had 
— 42 made a Surrender lately to the ule of his 
der, his Heir | 
D-creed to ſurrender. 


Wil 
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ill, which would enure to the Benefit of 
ny Purchaſer ; bur before next Court 
hay, and any Surrender made, the Defen- 
ant's Father died, ſo the Bill is to have 
je Defendant his Son and Heir to con- 
m the Plaintifſ's purchaſe by Surrender, 
r otherwiſe, as this Court ſhall Di- 
c. 
This Court decreed the Defendant, 
then he came of Age to ſurrender effe- 
ually the Premiſſes to the Plaintiff, and 
e Lord of the Manor preſently to 
mit the Plaintiff Tenant to the Pre- 
iſſes. 


Bonnington contra Walthall, 33 Car. 2. 
fo. 37. 


| nuity of 100 l. per Ann. and Intereſt 
ut of the Eſtate in Queſtion ever ſince 
t 1642. with Intereſt, by virtue of 
Deed of that Date made by himſelf to 
r. Serjeant Millmot and Others, whereby 
is appointed, that the Truſtees in the 
id Deed ſhould diſpoſe of the Moneys 


remiſſes, for payment to the ſaid Defen- 
nt and his Aſſigns, during his Life and 
e Life of Peter Bonnington, the yearly 
m of 1co J. and rhe ſaid demand of 
e ſaid 100 J. per Annum and Intereſt 

4 ; being 


them raiſed by Profits and Sale of the 
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H E Defendant Malthall claims an An- Annuity. 
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being a Matter of great Value and M. 
ment in the Cauſe, it is referred tot 
Judgment of the Court, whether all 
how long the ſaid 100 J. per Annum ſhi 
or ought to be allowed in this Point, x 
alſo the original Cauſe which was hear 
19 Nov. 1679. coming now to be hear 
again. 

The Plaintiff inſiſted, That the 100! 
per Aunum, if it was created, the ſam 
determined by the Death of Peter By 
nington. 

But the Defendant Walthall inſiſts, u 
have Allowance for the ſaid Annuity « 
100 J. and Intereſt for the fame , for 
Years paſt ; whercas the Plaintiff ini 
That the 100 J. per Annum never was, nd 
ought to be allowed to the Defendan 
for that the Deed of Auguſt 1642. undi 
which the Defendant claims the ſaid 100! 
per Annum, the ſame was to be paid in tf 
firſt place before Debrs, and there bein 
a Debt due ro one Chambers, which thi 
ſaid Defendant brought in, againſt whid 
Debt if the ſaid Annuity had been Re 
the Defendant would have oppoſed tix 
Payment of his ſaid 100 J. per Arm 
being to be paid in the firſt Place, an 
the Defendant not demanding the (ai 
Annuity in 40 Years, and ſuffering Debt 
to be paid beforc it, it ought to be ad 
judged a Truſt for Peter Bonnington, au 
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he rather for that no Conſideration ap- 
gears for ſuch Annuity. 

The Defendant inſiſts, That the Plain- 
if admits it a Truſt, and ſceks Relief 
pnly for che Surplus after Truſts ſatisfied 
nd determined, and this Truſt being 
o3tinuing the ſame with Arrears and In- 
creſt, ought to be paid to the ſaid Mal- 
hall, 
This Court on reading the ſaid Deed, Annuity not 
aw no Conſideration for granting the ſaid being de. 
Innuity, and it never being demanded, N in 
his Court conceived it was a Truſt for 8 
nning ton, and would not charge the E- ceived to be 
late therewith, and decreed the Eſtate to * Truſt. 
e dilcharged thereof. 


Ring contra Hele, 33 Car. 2. 
fo. 270. | 


HE Plaintiff Rinz's Bill is for the 
Writings and Eſtate of Sir Henry 
Hele, which he claims by virtue of an A- 
reement made by the ſaid Sir Henry and 
im, wherein it was agreed, that the (aid 
ir Henry ſhould fertle his Lands in Wig- 
rough, and Bridges in Com Sommerſct 
n himſelf for Life, after to the Heirs of 
iS Body, with power to make his Wife a 
ointure of Viglorough, and to grant Eſtates 
hereout for three Lives, with a Remainder 
che Plaintiff Ring and the Heirs of his 
| Body 
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Conſideta- 
tion. 
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Body if he ſurvived ; and if Sir Henry die 
without Iſſue, with Remainder to $ 
Henry's right Heirs, with power to $ 
Henry to (ell Pooles Tenement, part 
the Premiſſes, and Sir Henry was for 
with to ſuffer a Recovery to dock the | 
tail of the Premiſſes, and in Conſiderati 
thereof, the Plaintiff Ring was to ſettle h 
Eſtate in Dorſet and Sommerſet, to the u 
of himſelf in Tail, with Remainder in Ti 
to Sir Henry Hele, with Remainder | 
Fee to the Plaintiff, and that if eite 
party leave Iſſue, to be at liberty to mal 
new Diſpoſitions as he pleaſed: That $ 
Henry imployed one Chubb and Patt 

to aſſiſt the Plaintiff Ring in Surveying 
Henry's Eſtate, and after both the Plaint 
Ring and Sir Henry went to Counlel, v 
adviſed a Deed of Bargain and Sale of ti 
{aid Eſtate, from Sir Henry to the Plain 
Ring, which was executed between 
ſaid Sir Henn and the Plaintiff i 
and Inrolled, and bears date rhe 26 
of March 1673, Thar before the ſaid} 
covery, the Plaintiff Ring prepared 2 
ther Deed dated the 6th of May followin 
to lead the Uſes thereof according tot 
ſaid Agreements, and a draught of av 
tlement of the Plaintiff Rings Eſtate on! 
Henry, both which being peruſed and? 
proved by Sir Henn), were alſo execul 
and the Deed to lead the Ules of the! 
coll 


"a vw 
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overy recited the ſaid Agreement and 
inrolled Deed to make the Defendant 

enant to the Precipe, and Sir Henry de- 

ared, the ſaid Recovery to be to the U- 

es in the ſaid Agreement, and the Plaintiff 

ng by his ſaid Deed Covenants with 

he ſaid Sir Henry, to ſtand ſeized of the 

arſonage, and other Lands in Teovel in 

m Sommerſet, and allo in Com Dorſet be- 

ng all the Eſtate he was then ſeized of 

n Fee in the 5 8 and ſettles 

hem to the Ules in the ſaid Agreement, 
That the ſaid Sir Henry Fear Fe himſelf Pn 
yell ſatisfied with what he had done, and 
aid the Charges of the Writings : That 
he Plaintiff Ring two years after had 
flue Male, and Sir Henry after married 
nd died without Iſſue, and without ma- 
ing any Jointure, or ſuffering any other 
Recovery, and doing any other act but ſel- 
ng the Inheritance of one Farm, ſo the 
remiſſes came to the Plaintiff Ring who 
ntred, but the Defendant Hele the only 
on of Richard Hele, who was Uncle of 
ic laid Sir Henry, wrought on Sir Henry 
d make a Will, and to deviſe the Eſtate 
the Defendant Hele and his Heirs, 
hich Deviſe the {aid Sir Heury would not 
ake. 

The Defendant inſiſts, That the Settle- 
ents on the Plaintiff Ring were Forged, 


d that the ſaid Ring never made any 
Settle- 
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Settlement of his Eſtate on the ſaid Si 
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Henry, or if he did, that nothing paſſad 
thereby but only by way of Covenant tg 
ſtand ſeized, and that if the Plaintif Riny 
hath got any ſuch Deed to lead the UM x 
of the ſaid Recovery, he got ic. by Fraud, in 


and that if there was ſuck a Deed of MyM i 


1673, which was alter the Recovery rol k 


declare the Uſes thereof, it would not an 


ter that of the 26th of March, for that the 
Plaintiff is a Stranger in Blood to the (aid ;; 
Sir Henry, and it doth not appear, that 
any Inrolment or due Execution was made 
of the Plaintiff Riag's dettlement, fo tha þ 
the pretended Deeds on both fides ar n 
Void, and not to be ſupported in a Cour 
of Equity; but the Plaintiff Ring may 
bring an Action ac Law where it is pro 
per to be tryed, and where the Dcten- 
dant having a good Title under the 
Will of Sir Henry, will make his Ds 
fence. 

The Plaintiff inſiſted, That the Defen 
dant objected two Matters againſt the 
Plaintiti Rings Demands, (viz.) Forget 
and Fraud, and if he will inſiſt on the 
Fraud, he muſt admit the Deeds to be Ex 
ecuted, and the Defendant admitting « 
bene eſſe, the Deeds to be Executed, an 
to intilt only on the Fraud and Circun 
vention. ; 

Thi: 


Reports in Chancery. 

This Court inſpecting the ſaid Deeds 
declared, there was great Suſpicion of the 
rcaliry of the ſaid Deeds, but taking in- 
to Conſideration the inequality of the ſaid 

ſtates in the Value, though nor material 
in this Caſe, yet it was a ſtrong Preſump- 
tion, that the (aid Sir Henry Hele did not 
knowingly leap into ſuch a Bargain, and 
then the inequality of Aſſurances is as bad, 
the ſaid Sir Hepry Zelz's Settlement on 
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lung being a legal Eſtate, and mentioned Conſiders. 


to be in Conſideration, that Riag had made 
a good Settlement of his Eſtatæ which he 
had not, the {ame being void in Law, and 
not to be made good by Equity, and the 
ſubſequent inconſiſtent Acts of offering 
tie Eltate to be fold, and Ning's negotia- 
ting che Affair were above all the reſt bad 


and apparent Badges of Fraud and Cir- badges of 


tion, 


cumvention in Ring, in obtaining the ſaid Fraud. 


Deeds from the ſaid Sir Henry Hele, and 
it is remarkable in the Caſe, that Sir 
Henry by his Will, deviſed his Eſtate to 
the Defendant Hei? a little before his 
Death. TD 

This Court therefore diſmiſſed the Mat- 
ter of Ring's Bill, but upon ZZele's Bill de- 
creed the Agreement of April, and the 
two Deeds of May 1673, obtained by 
the ſaid Rixg from Sit Henry, be for ever 
hereafter damned and ſet aſide, and 
Ring to re · aſſute to the Defendant ele, 

Vol. 2. Q. and 
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Bankrupts as 
to Partners. 
2 Charcery 


Caſes 139. 


Joint-Debts 
to be paid 
out of the 
Joiar-Srock. 
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and a perpetual Injunction, not only to 


Nay all Suits at Law touching the Premiſ: 


ſes, but alſo for quieting the ſaid File in 
the Poſſeſſion. 


Cem? Craven & al contra Knight & 40 
34 Car. 2. fo. 732. 


HE Bill is that the Defendant Geo Via. 
dom being indebted to the Plaintiff, 
became bound to them in ſeveral Bonds, 
and the ſaid Miadoms and the Defendant 
Berman, for (everal years paſt were Co- 
partners, and Widdows by Articles of Co- 
partnerſhip, was intituled to two thirds 
of the whole Stock, and the Defendant 
Berman to one Third: That the ſaid 
Widdows and Berman the 25th of Auguf 
laſt became Bankrupts, and a Commiſſ- 
on of Bankrupcy being awarded againſt 
them, the Commiſſioners aſſigned all the 
Eſtate of the ſaid Bankrupts, to the 
Defendant Wright and Others, and refuſe 
to let the Plaintiffs Creditors of Bank. 
rupts to come in, and intend to divide 
the ſaid Eſtate amongſt the Joint-Credi- 
rors of Bankrupts, by reaſon whereof rhe 
Plaintifſs Debrs will be utterly loſt. 

The Defendants inſiſt, it was agreed by 
Indenture of Copartnerſhip, that all ſuch 
Debts as ſhould be owing on the Joint- 
Account, ſhould be paid out of the Joint- 

Stocks, 
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Stocks, and at the end of the Partnerſhip 
cach Copartner ſhould take and receive to 
his own Uſe, his ſhare of Joint-Stock, and 
the Joint-Stock and Trade ſhould nor 
be charged with the private or particular 
Debts of either of the ſaid Partners ; but 
that each ſhould pay their private Debts 
our of their patricular Eſtate, not includ- 


ed in the ſaid Joint-Stock, that if both 


the ſaid Partners ſhould be living at the end 
of the firſt three Years of the ſix Years, 
that the ſaid Berman ſhould come in Joint- 
Partner accordingly, and during the Joint - 
Trade, the ſaid Coparrners became Joint- 
ly : indebted to the other Defendants 
Wright, &c. in 6000 d. and that Widaows 
became indebred to the Plaintiff as afore- 
ſaid, without the Conſent of Berman, and 
the Moneys due on the ſaid Bonds 
was not brought into the Account of that 
Joint-Stock, and the ſaid Widdows was 
only a Surety, and received none of the 
Money; and the Defendants inſiſt, that 
the Joint-Credirors ought to be firſt paid 
out of the Eſtate in Partnerſhip, and that 
the Commiſſioners have no power to grant 
the Joint-Eſtate to pay the Plaintiffs, they 
being ſeparate Creditors of Vidaoms, and 
if a Surplus of the Joint · Eſtate aſter the 
Joint - Creditors be paid, then the Plain- 
tiffs can have but a Joint - Moiety of ſuch 
Surplus towards their Satisfaction, the ſaid 

Q 2 Berman's 
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Separate Cre- 


dltors. 


of their Debts, they claiming Debts from the 
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Berman's Moiety being not liable to pay 
the ſaid Widadows ſeparate Debts, and the 
Debts then claimed, were the proper Debts 
of the {aid Middoms, and that alter all the 
Joinr-Debts are paid, there will be an O- 
verplus, ſo that thereby the ſaid Berman 
will be diſcharged, and have Money paid 
to him; but if the Plaintiffs and other ſe. 
parate Creditors of Widdews be admitted 
to the Joint-Eſtate, there will not be ſuſ. 
ficient to pay the Joint - Creditors, ſo 
thereby not only Ber man's Eſtate will be 
appiycd to pay Vi4dowrs Debts, but will be 
liable ro the Joint-Creditors; That there 
can be no Diviſion of the Joint-Eſtate, 
whereby to charge any part thereof with 
the private Debts of either Party, and till 
the ſoint-Dcbts are paid, and till Diviſion 
be made of the Surplus, both Parties arc 
alike intereſſed, and every part of the ſaid 
Joint-Eitare; that the Commiſſioners have 
no power by the Commiſſion, to Admini- 
ſter an Oath to the Plaintiffs, for proof 
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{aid Midaoms only, and the Commiſſion is 
againſt Widdows and Berman Jointly, and 


not ſeverally, and therefore cannot admit 
of the Plaintiffs Creditors, 


This Court declared, That the Eſtate 


belonging to the Joint-Trade, as alſo the 
Debts due from the ſame, ought to be di- 


vided into Moictics, and that each Moiety 
| | of 
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of the Eſtate ought to be charged in the 
firſt Place. with a Moiety of the laid Joint- 
Debts, and if there be enough ro pay all 
the Debts belonging to the Joint-Trade, 
wich an Overplus, then ſuch Overplus 
ought to be applied ro pay particular 
Debts of each Partner; but if ſufficient 
ſhall not appear to pay all the Joint- Debts, 
and if either of the Partners ſhall pay 
more than a Moiety of the Joint - Debts, 
then ſuch Partner is to come in before 

the ſaid Commiſſioners, and be admitted 
as a Creditor for what he ſhall fo pay o- 
ver and above his Moiety, and decreed 
accordingly. 


Charles Floward contra le Duke de Ner- 77.4. 4 + C49. 
folk & al,, 34 Car. 2. fo. 722. #2 : 


” AS, ” „ „e. 

* 7 . FM #4 4d. C 

( Q . <4 * 2 2 2, 
2 e AS 7. A rally 


= HE Plaintiff by his Bill ſeeks to S , 44.4, 
have Execution of a Truſt of a — 2 
Term of 200 Years of the Barony of /-/,>4.34%, 
Groſtock, The Caſe was this. 

The Earl of Arundel (the Duke of Nor- Perp-ruiries, 
fall's Father) by Leaſe and Releaſe, Anno Hs 
1647. {cried the Barony of 6. and other Years, with 
Lands to himſelf for Life, then to the Remunc:s 
Counteſs Elisabeth his Wife for Life, and“ 
after her Deceaſe, there is a Term limited to 
the Lord Dorcheſter, and other Truſtees 
for 200 Ycars, under a Truſt to be decla- 
led in a Deed of the ſame Date, with che 

Q 3 Relcaſc 
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Releaſe; and the Limitation of the Inheri. 
tance, after the Term of 200 Years, is 
firſt to Henry Howard, now Duke of Nor. 
folk, and the Heirs Males of his Body, 
then to Mr. Charles Howard, the now 
Plaintiff (Brother of the ſaid Henry ) and 
ſo to all his Brothers Succeflively in Tail 
Male Remainder over. Then by the ſaid o- 
ther Deed, the Earl declares the Truſt ot the 
Term of 200 Ycars, and that Deed in the 
reciting part declares, that it was intended 
the ſaid Term ſhould attend the Inheritance 
and the Profits ſhould go to ſuch Perſons, 
and in ſuch manner as was thercin after 
limited ( wiz. ) to Henry Howard now 
Duke of Norfolk, and the Heirs Malcs Wl - 
of his Body, ſo long as Lord Thomas, ill © 

| 


Lord Maltrevers eldeit Son of the ſaid 
Earl of Arundel or any Iſſue Male of his 
Body ſhould be Living; but in caſe he 
ſhould die without Iſſue Male in the Lifc- 
time of Henry Howard, not leaving his 
Wife enceint with a Son, or in caſe after the 
Death of Thomas, without Iſſue Male, the 
Honour of the Earldom of Arundel ſhould 
deſcend to Henry Howard, then He; 
Howard and his Heirs to be excluded of 
the Truſt, and then it ſhould be ro Charles 
(the Plaincift ) and the Heirs Males of iis 
Body, remainder in like manner to other 
Brothers. After this, the Contingency doth 
happen, for Thomas Duke of Norfolk dies 
LE ng without 
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without Iſſue, and the Earldom of Arun- 
del, as well as the Dukedom of Norfolk, 
deſcended to Henry now Duke of Nor- 
folk, by Thomas his Death without Iſſue, 
preſently upon this, the Marqueſs of Dor- 
cheſter, the ſurviving Truſtee, Aſſigns the 
Term to one Marriott, he Aſſigns it to 
the now Duke of Norfolk, and the Duke 
ſufters a Recovery, to the uſe of him and 
his Heirs, and the Plainrift 's Bill is to have 
Execution of the Truſt of this Term, to 
the uſe of himſelf and his Heirs Males of 
his Body. 

The Defendants inſiſt, That by the Aſ- 
ſignment by Marriott, to my Lord Duke 
Henry, the Term was ſurrendred, and 
quire gone, that the common Recovery 
which barred the Remainders, which the 
other Brothers had, would allo be a Bar 
to the Truſt of this Term, and that the 
truſt of a Term to Henry and the Heirs 
Males of his Body, until by the Death of 
Thomas without Iſſue, the Earldom ſhould 
deſcend upon him, and after that, to Charles 
and the Heirs Males of his Body, was a 
void Limitation of the Remainder to 
Charles. , 

The Plaintiff inſiſts, Though the Term 
by the Survivor is gone, and merged in 
the Inheritance, yer the Truſt of that 
Term remains in Equity ; That this is not 
a Term that attends the Inheritance, but 
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ir'sa Term in Groſs, and ſo not barred by 
the Recovery, and that the Limitation 
the Remainder in Contingency, is good in 
Law, and Relief ought to be had in this 
Court. 

The Lord Chancellor Nottingham ( the 
Caſe being of great Conſequence) calls the 
Judges to his Aſliſtance, ( viz, the Lord 
Chief Juſtice Pemberton, the Lord Chici 
Juſtice North, and the Lord Chief Baron 
HMHcunlague, and they made one ſingle Point 
in the Caſe. 

Whether this Contingent Truſt of a 
Term limited to the Plainrift Charles, and 
the Heirs of his Body, upon the dying of 
Thomas without Iſſue Male, whereby the 
Honour did deſcend to Henry, be good in 
point of Creation and Limitation, for as 
for the Recovery, if this be not a good Li. 
mitation in point of Creation, the Kecove- Wh: 
ry will do nothing, ſo that ſuppoſeth it to Wa 
go along with the Inheritance, and if this 
take Effect, then it will ſuiter no Preju. 
dice by the Recovery: And as for the Al- 
ſignment by Marriot to the Duke, it this 
Court Decree it for the Plaintiff, then it 1s 
a Breach of Truſt, and then he muſt an- 
{wer for it, and 0 muſt the Duke, for it 
is a Surrender to a Perſon, who had notice 
of tlie Truſt: If for the Defendant, then it 
is of no Weight. So that the whole rells 
upon the firlt ſingle Point ( vis.) whether 
il 
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gency to Charles, or as they call it, a 
bringing Truſt, 
And the ſaid three Judges were all of 
Opinion, that it was a void Limitation, 
nd that it ought to be decreed for the 
D:fendant. on 
They faid, there is great difference as 
o the Limitation of Terms that are in 
rols, and Terms that attend the !nheri- 
ance, as to Terms in Groſs, they are not 
zpable of Limitation to one, atcer the 
Death of another, without Iſſue; bur in 
[erms attendant upon an Inheritance, there 
ay be ſuch a Limitation, if the Inheri- 
ance be ſo limited, and not elſe: Now 
he Term is capable of a Limitation to 
enn, and the Heirs Males of his Body, 
nd for want of ſuch Iſſue to Charles, and 
ne Heirs Males of his Body; becauſe it 
ach an Inheritance to ſupport it: But now 
o put another Limitation upon it, that upon 
ne dying of Ihemas without Iſſue, where- 
dy the Earldom {hall deſcend, this ſhall go 
wer to Charles, that cannot be, for it 
ath no Frechold to ſupport it, and ſo it's 
Term in Grols ; further, there cannot 
the Rules of Law or Equity, be a Re- 
ainder for Years, of a Term limited af- 
er an Eſtate Tail, neither directly, nor 
pon Contingency ; as in Barges's Caſe, 
ut the Law will allow a Remainder di- 
rectly 
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be a good Limitation upon the Contin- Springing 


'Truitt. 


Term in 
Groſs, and a 
Term at- 
tending the 
Inheritance 
the Differ- 
ccc. 
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er, yet this is ſuch a Total Diſpoſition 
fa Term, as after which, no Limitation 
fa Term can be; and ſo the Judges were 
Opinion, that the Plaintiff had no Right 
the Term, bur the Decree ought to be 
r the Defendant. 

The Lord Chancellor Nottingham differ- 
| from the Judges, and decrced for the 
laintiff. He pur ſome ſteps or Prelimi- 
aries, Which he agreed with them, and 
hich were clear. 

1. That the Term in Queſtion, though 
were attendant on the Inheritance at 


t. yet upon the hapning of the Contin- 


ency, it's become a Term in Groſs. 

2. That the Truſt of a Term in Groſs, 
an be limited no otherwile in Equity, than 
xx Eſtate of a Term in Grols can be li- 
ited in Law. 

3. Thelegal Eſtare of a Term for Years, 
hether it be a long or a ſhort Term, can- 
ot be limited to any Man in Tail, with 
ic Remainder over to another after his 
heath without Iſſue, this is a direct Per- 
etuity. 

4. Ifa Term be limited to a Man and his 
luc, and if that Iſſue die wichout Iſſue, 
he Remainder over, the Iſſue oi that Iſſue 
akes no Eſtate, and yet becaule the Re- 


bainder over cannot take place till the lſſue 


that Iſſue tail, that Remainder is void 
oo. Reeve s Caſe. 


5. If 
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viſor, but before the Death of C. it's good, 
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5. If a Term be limited to a May { 
his Life, and after to his Firſt, Sccon 
and Third Son in Tail Succeſſively, a 
for default of ſuch Iſſue the Remainder 
ver, though the Contingency never ha 
pen, yet the Remainder is Void, thoug 
there were never a Son born to him; th 
looks like a Perpetuity, Sir William But 
hurſt's Calc. 

6. One Caſe more, and that is Eur 
Caſe; A Term is limited to one for Lik 
with contingent Remainders to his Sonsi 
Tail, with remainder over to his Daugh 
ter, though he had no Son, yet becaulei 
was Foreign and Diſtant, to expect a Re 
mainder after the Death of a Son, to ht 
born without Iſſue, that having a Proſped 
of a Perpctuity, was adjudged Void. 

7. If a Term be deviſed, or Truſt of 
Term limited to one for Life, with twe: 
ty Remainders for Life Succeſſively, ai 
all che Perſons in Eſſe at the Time of ſuc 
Limitation, thele are all good Remait 
r | 

8. A Term is deviſed ro one for 1 
Years, after to C. his eldeſt Son for Life, an 
then to the eldeſt Iſſue Mail of C. for Lift 
though C. had not any Iſſue Male at th 
time of the Deviſe, ar Death of the De 


1 


being a Contingency that would ſpeci.) 
be worn our. Coiton and Zleath's Cale; td 
| : cher 
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here may be a Poſſibility upon a Poſſibi- 


y, and a Contingency upon a Contin- 
ency, and in truth every Executory De- 
iſe is ſo; and therefore the contrary Rule 


ren by Lord Popham, in the Redlor of 


jedington's Cale, is not Reaſon. 

Theſe things were agreed by all. 

But the Point is: The Truſt of a Term 
r 200 Years is limited to Henry in Tail, 
ovided if Thomas die without Iſſue in 
e Life of Heum, ſo that the Earldom 
all deſcend upon Henry, then to go to 
arles in Tail, and whether this be a 
imitation to Charles in Tail is the Que- 
107 ; 

My Lord Chancelior conccived it a 
od Limitation as a ſpringing Truſt, to 
e upon a Contingency, and which is 
jt of a remote or long Conlidcration. 

As for the legal Reaſons of this Opini- 
„ they were theſe: 

1. Many Men have no Eſtates, but what 
nlilt ia Leaſes for Years. Now it would 

ablurd ro ſay, That he who has no 
ner Eſtate than what conſiſts in Leaſes 

Years, ſhould be uncapable to provide 

the Contingencies of his own Family, 
ugh they are directly in his immediate 

pect, he ſhall not make Proviſions for 
Ic and Children upon Marriage. 


2, It 
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I Co. 153. 3. 
Moor 478. 
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2. It was the Opinion of the Loy 
Chief Juitice Pemberton, That had it hes 
thus penned it had been good. If Thon 
die without Iſſue Male, living Heng, 
that the Earldom deſcend upon Hen 
then the 200 Ycars limited to him a 
his Iſſue ſhall Ceaſe; but then a ne 
Term of 200 Years ſhall ariſe and 
limited to the ſame Truſtees, for 
Benefit of Charles in Tail. Now wi 
difference is there, why a Man may n 
raiſe a new ſpringing Truſt upon the ſin 
Term, as well as a new ſpringing Ten 
upon the ſame Truſt? It is true, 
6 Ed. 6. in the time of Lord Chancell 
Rich all the Judges delivered their 0) 
nion; If a Term of Years be deviſed 
one, provided if Deviſee die, living ! 
then to go to J. S. is abſolutely Vo 
Bur in 19 Eliz. Dier fo. 277, 328. ity 
held by the Judges to be a good Remi 
der, and that was the firſt time that 
Executory Remainder of a Term 
held to be good. As for Child and Buy 
Cale, the Caſe is truly reported by Cr 
A Term of 70 Years is deviſed to Det 
for Life, then ro William and his Afly 
all the reſt of the Term, provided tha 
William die without Iſſue living at | 
time of his Death, then to Thomas, wi 
is in Effect che preſent Caſe ; but i 
was more in it; William had the V 
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em to him and his Aſſigns. Dorothy 
as Executrix, and granted the Leaſe 
> William : And the Record goes further, 
er the Death of Thomas without Iſſue, 
was to go to the Daughter, which was a 
ain Affectation of a Perpetuity; bur 
owever this Caſe is contradicted by o- 
ger Reſolutions. Cotton and Heath be- 
re cited, and Wood and Sanders in this 1 Caſe: in = 
ourt, which was this, a long Leaſe Chancery 131. . 


limited and declared thus: To the 777, 
acher for 60 Years, if he lived ſo long,, 
en to the Mother for 60 Years if ſne ---/-- 
red ſo long, then to John and his Exe- © | 
tors if he ſurvived his Father and Mo- 
er, and if he died in their Life-time, 
wing Iſſue, then to his Iſſue; but if he 

e without Iſſue, living the Father or 
ſother, then the Remainder to Edward 
Tail; Fohz died without Iſſue in the 
ie time of the Father and Mother: It 

as reſolved by Lord Keeper Brideman, 
ſted by two Judges, That the Remain- 

r to Edward was good: The whole 
rm had veſted in John, if he had ſur- 
ved; yer the Contingency never hap- 
ng, and fo wearing out in the compaſs 
two Lives in being, the Remainder o- 

to Edward might well be limited up- 

it. 


— 


Object. 
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J. S. or in ſuch a ſhort time to J. D. this 
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Object. Where will you ſtop, if not x 
Child and Bayles's Calc. 

Reſp. Every where, where there is ay. 
rent danger of a Perpctuity ; but fo is na 
this Calc. 

The cquitable Reaſons were: 

i. It was Prudence in the Earl to tab 
Care, that when the Honour delcende 
upon Henn), a little better Support thould 
be given to Charles, who was the neu 
Man, and trod upon the Heels of the | 
heritance. 

2. It was very probable and aimol 
morally certain that Thomas would di 
without Iſſue, he being not of a gov 
{tare of Body or Mind, and while ud 
they were Circumſpect that he ſhould nc 
Marry. 

3. It's an hard thing for a Son to tell li 
Father, That the Proviſion he has mad 
for his younger Brothers is void in Las 
But it is much harder for him to tell hin 
ſo in Chancery, for there no Conveyancei 
ever to be fer aſide, where it can be li 
ported by a reaſonable Conſtruction. Th 
Law doth in many Caſes allow of a futu 
Contingent Eſtate ro be limited, whe 
it will not allow a preſent Remainder to 
limited: A Man hath an Eſtate limited 
him his Heirs and Aſſigns (this is a fe 
ſimple) but if he die without Iſſue, livit 
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good. Though it be impoſſible to limit a 
Remainder of a Fee upon a Fee, yet it's 
ot impoſſible to limit a contingent Fee 
pon a Fee. Pell and Browne's Cale, If a 
Leaſe comes to be limited in Tail, the 
Law allows not a preſent Remainder to 
e limited thereupon; yet it will allow a 
uture Eſtate ariſing upon a Contingency 
aly, and that ro wear out in a ſhort 
ime. The Limitation in Wood and San- 
is Caſe is after an expreſs Entail, and 
yet adjudged good, becauſe it was a Re- 
ainder upon a Contingency, that was 
0 happen during two Lives, which was 
but a ſhort Contingency, and the Law 
ight very well expect the hapning of it: 
ut our Caſe is ſtronger, becauſe it is on- 
ly during one Life. 
It was decreed the Plaintiff ſhould enjoy 
his Barony for the reſidue of the Term, 
nd the Defendant's to make him a Con- 
eyance accordingly, and to account with 
he Plaintiff for the Profits received ſince 
he Death of Duke Thomas, and which 
hey or any of them might have received 
ithout wilful default. 
The Duke of Norfolk exhibited a Bill 
ff Review in Chancery, to which Charles 
oward put in a Plea and Demurrer, which 
s argued before Lord Keeper North, and 
e Over-ruled the ſaid Plea and Demurrer, 
nd Revers'd the Lord Chancellor's Decree. 

Vol. 2. R But 
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Copyhold 
Mortgage» 


Admittance 
of Guardian. 


inſiſting, That though the Defendant Jun 
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But afrerwards this Decree was revers' 
in Parliament, and the firſt Decree aflirm. 
cd in behalf of Charles IIomard. 


Turner contra Crane, 34 Car. 2. 
fo. 668. 


| 
HAT Ko'er! Newell and his Wiſe, 
for 210 J. paid by the Plaintiff's WM « 
Wife Suſan, then a Widow, did ſurrender Mf | 
the Copyhold Premifles to the Uſe of the! 
ſaid Suſan and her Heirs, on Condition tha 
on the faid Robert Nenell and his Wite's 

paying to the ſaid Sv aa, lier Executors and ill 
Aſſigns 230 J. in March next, after, then 
the Mortgage to be void, and the Money i + 
not being paid, the (aid Sa was admit; 
ted to the Premiſſes, and afterwards Ma 
ryed the Plaintiff, and they received the 
Profits of the Premilles ; and afterwards * 
Irfan died Inteftare, no ways indebted, 
leaving Suſan her Daughter by the Plain: 
tiff, her Heir an Infant, and the ſaid 8% 
the Infant was admitted by the Plaintiff 
her Guardian, as Heit to Svſan the Mo. 
ther, who received the Profits, and died 
leaving the Defendant Fane Crane he 
Aunt as Heir, and ſhe was admitted, and 
the Plaintifſ on Suſan the Daughters Death 
took Adminiſtrauon of S»ſax the Mother! 
Eſtate, and claims the mortgagod Lands 


a DAY Db wu end 


Was 
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was Heir to Saſan the Daughter, who was 
Heir to Suſan the Mother, yet the Pre- 
miſſes being a Mortgage, belonged to him 
as Adminiltrator to San the Mother. 
This Court would conſider of this Caſe, 
and of Caſcs of Mortgages in Fee, where 
no Covenant is made for the Payment 
of the Mortgage- Money to the Executor 
or Adminiſtrator, and no Debts owing by 
the Mortgagee, whether the Heir or Ad- 
miniſtrator of the Mortgagee ſhall have 
the Lands. | 
This Court upon reading Precedents The H:ir of 
declared, That it was fully ſatisfied that the Mort. 
the Plaintiff as Adminiſtrator to the ſaid (bers * 
Syſan ought not to have the mortgaged no Debts 
premiſſes from the Defendant Fane Crane, be f, Yo 
the Heir of the Heir of the ſaid Mortgagee, — 
but the ſaid Fane ought to enjoy the ſame, Money, and 


and diſmiſg'd the Plaintiff's Bill. noc the Ad- 


miniſtrator. 


Dowſe contra Percivall, 34 Car. 2. 
fo. 186. 


T* Plajntiff's Father, John Domſc, took Leſſee pur- 
a Leaſe of the City, and afterwards cheſed the 

purchaſed the Inheritance in Truſtees * 
Names, for him and his Heirs, and the ſaid Names, and 


Domſe died Inteſtate, the Deſendant his 46s Ince: 


Ree ' ſtate : Thi 
Wife (as Adminiſtratrix ) claims his Leaſe Lc. mal 
to belong to his perſonal Eſtate, trend the 

Inheritance. 


R 2 This 
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This Court decreed it, to attend the 
Inheritance. 
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Magiſtr, Gc. Univerfit' Colleg in Oxon 
contra Foxcroft, 34 Car. 2. 
fo. 522. 


S % Bill is to revive a former De. 
cree, made againſt the Defendant's 
Father, whereby the ſaid Defendant's Fx 
ther was decreed to pay the Plaintiff 
2000 l. and Intereſt. 

A Decree To which the Defendant Demurs, for 
N that the ſaid Defendant's Father again 
againſt one, Whom the ſaid Decree and a Scqueſtrati- 
way Naw on is had is Dead, whereupon the Seque- 
be revived a. ſtration being granted purely for his Con- 
gainſt his tempt of a Decree, which was for a perſo- 
Ter orreal nal Duty only, and determined by his 
= wer Death, and therefore ought not to be te- 
Money pay- vived againſt the Defendant his Heirs, not 
= is his real Eſtate in the Hands of his Heir 
Charity. chargeable with the perſonal Duty, or De- 

cree for a perſonal Duty. 
The Plaintiff inſiſted, This is a Caſe 
of Extremity, being on the behalf of 2 
Charity, and the Defendant endeavours 
to deprive the Plaintiff of 2000 J. given 
for the purchaſing 100 J. per Aunun, 
for Maintenance of two Fellows of 
College, 7 2490 


His 
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His Lordſhip declared, That the Decree 
being for a perſonal Duty, ought not to 
be revived againſt the Defendant as Heir, 
and allowed the Demurrer, and diſmiſs d 
the Bill. 1 


Domina Dacres contra Chnte, 34 Car. 2. 
fo. 861, 


245 


TH E matter controverted is touching Cots. 
Coſts, the Plantiff had a Decree a- 2 Cn 


gainſt che Defendant's Father deceaſed, and a 


that the Plaintiff ſhould have her Coſts of 
that Suit, and the ſaid Coſts being taxed, 
they became part of that Dectee, as much 
as if they had been named in the Decree 
in certainty. 

The Defendant inſiſted, That upon the 
firſt hearing Coſts were only relerved till 
after Report, and upon hearing Excepti- 
ons to that Report, nothing was laid touch- 
ing Colts, but in the Order of confirm- 
ing the laſt Report in that Cauſe, Coſts 
are directed to he taxed, but the Defen- 
| dant's Father by name was to pay them, 
and by the Decree as it is inxolled, the 
Reverſion of the Lands in Queſtion, was 
directed to ſtand charged with the Debts 


and Damages, bur not wich the Colts, 
and the Coſts were given as a perſonal 
Thing, and died wich the Defendant's (aid 
Father, and cannot affect the ſaid Eſtate 

R 3 which 


es 104. 
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which was the Grandfather's,and the Plain. 
tiff could not have revived her Suit for 
the Colts alone. 

A Suit can- This Court declared, That tho' it may 
not be revi- be true, that a Suit cannot be revived for 
eye wo Colts alone, where there is no Duty De- 
no duty is Creed, becauſe it is the Latches of the 
decreed. Party, not to get them taxed where there 
is nothing elle in Demand: Yet when 

there is a Duty Decreed, and Colts 3. 

warded by the ſame Decree, which is ſign- 

ed and inrolled in the Life of the Party, it 

would be unreaſonable, that, by the De- 

fendant's delaying the Account, the Colts 

ſhould be loſt, which could not properly 

be taxed till the final Decree, and when 

the charge ot Suit is at an end: And 

tlus Court further declared, That the 

Coſts when taxed may be recovered out 

of the Aſſets, as in the Caſe of Heirs and 
Executors at the Common Law, and this 

Court looks upon the wording of the 

Decree in that Manner, to proceed from 

the difference between the Debt and 

Coſts, the Debt not being chargeable upon 

the Perſon at all, and the Coſts chargea- 

ble upon the Perſon as well as the Aſſets, 

and ir were unjuſt to expound the Decree, 

by charging the Perſon to diſcharge the 
Aſſets from Payment of Coſts, to which 

they ate naturally chargeable, unleſs they 

have been paid by the Defendant's Father. 

5 I This 


3 8 on or 
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This Court therefore thought fit, that Coſts from 


. ; h 
the Coſts from the time that they were being ted 


taxed ſhould carry Intereſt, and charge the to carry In- 
aſſets by Diſcent, and ordered the Ac- **i*ft, and 


ſhall ch 
count to be taken by the Maſter accord- and be 1686. 


ingly. vered out of 
5) the Aſſets. 


Windham contra Jennings, 34 Car. 2. 
fo. 776. 


in 28 Car. 2. to the Defendant for 3 


2000 J. and died, and the Plaintiff being time the 


a a ion. Moregagor 
bis Heir prays a Redemption borrowed of 


But the Defendant inſiſts, That the ſaid him that was 
Sir George Crook before the Morrgage bor- after the 


rowed of the Defendant 300 J. on Bond, 1% 0 


(vix.) in 1672, and the Defendant inſiſts, was agreed 


it was agreed to be ſecured alſo by the — or I 
ſaid Mortgage, but the Plaintiff is not wil- Mortgsge. 


ling to pay that; only will redeem the both ſums 


muſt be paid 
Mortgage. —— . 


T Hat Sir George Crook mortgaged Lands Mortgage 


This Court decreed, the Plaintiff to Redemption. 
pay to the Defendant both the 2000 /. 
and the 300 J. and then the Plaintiff to re- 
deem. 


R 4 Noel 
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Bill to an- 
ſwer to De- 
viſees. 
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Nocll & al contra Robinſon, 34 Car. 2. 
fo. 168 & 178. 


H E Caſe being (vi. ) That Sir Marti 

Noell deceaſed Father of the Plaintif, 

being ſeized, in Fee of a Moiety of a Plan. 
tation in the Barbadoes, called Horn. Hal 
with the Appurtenances, and being legally 
intituled by the Laws and Cuſtoms of the 
ſaid Iſland, to diſpoſe thereof, by his Will 
in Wricing, deviſed the ſame unto the 
Plaintiffs Nathaniel, Grace, Elizabeth and 
one Theodorus Noell, and Sir Martin by 
his Will appointed the Defendant Robin. 
ſon to ſupply the ſaid Plantation with all 
Neceſlaries during the Minorities of the 
Plaintiffs, and to receive the profits in 
truſt for the Plaintiffs, and for his Care 
therein gives him an allowance, and made 
his Son Martin Noell and Theodorus Noel 
deceaſed, and the Defendant Robinſon his 
Ex<cutors, and the Defendant Robinſo 
proved the Will, and took on him the 
Execution thereof, and management of 
the Plantation, and aſſented to the Le- 
gacy and Bequeſts of the Plaintiffs, and 
in performance of ſuch Truſt and Aſſent 
leaſed the Premiſſes to one Fobn Warſam 
for 20 Ycars, at 20000 /. weight of Sugars 
Rent per Annum, in the Truſt for the Plain: 
titls the Deviſees, and ſince have conveyed 
| away 
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away the ſame to one Falkner and others 
to defeat the Plaintiffs, ſo the Bill is to call 
the Defendant Robinſon and Falkner to ac- 
count for the Profits of the Premiſſes, and 
to convey their Intereſt to the Plaintiffs. 

The Defendants inſiſt, That by the 
Cuſtom of the ſaid Iſland of Barbadoes, 
where the ſaid Premiſſes are, the ſaid Sir 
Martin had not power to make ſuch De- 
viſe of the Premiſſes to the Plaintiffs, he 
being then much indebted to ſeveral Per- 
ſons, and the ſaid Defendant Robinſon 
had paid ſeveral Debts for him ; and in- 
iſt, That the ſaid Leaſe made to Wor- 
n, was done without due Conſideration, 
and not with any intent thereby to aſſent 
to the Legacy to the Plaintiffs, and deprive 
the Creditors of their juſt Debts, or in any 
ſort to exempt the Eſtate therefrom, nor 
ad no reaſon ſo to do, be being bound with 
the Teſtator, in ſeveral Securities to ſe- 
veral Perſons in ſeveral Sums of Money, 
and imployed all the Profits he receiv- 
ed, as alſo 500 and odd Pounds' for 
Merſam' s Leaſe, for the Payment of Sir 
Martin's Debts, amounting to 30000 l. 
and ſo the Teſtator's Eſtate ought to pay 
Debts, and not to be ſubject to his Will, 
and the ſaid Defendant believing the 
remiſles ro be as Lands of Inheritance, 
ade the ſaid Leaſe to Worſam a Credi- 
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tor of Sir Martin's, but is ſince adviſed it 
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What Att a- 
mounts ro 
an Aﬀent of 


a Legacy. 


Deviſc of: was a good Diviſe, and that the Premiſſe 


Plantation in did well paſs thereby; and that the (a 


J. 
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is a Chattel, and liable to the Payment d 
his Debts. 

But the Plaintiffs inſiſted, That by the 
ſaid Leaſe to Worſam, and Reſervation q 
the Rent thereon to himſelf in Truſt fe 
the Plaintifſs, he had placed the Eſtate in 
ſuch manner, that the ſame could neye 
by any ſubſequent Act come into the At 
miniſtration of the Eſtate of Sir Marti 
and that every Act of the Defendant f. 
binſon was a plain Aſſent to the Legacy u 
the Plaintiffs, and it is plain, the Prem 
{es were deviſeable, and ſo the Plaintifs 
Title plain and undoubred, and the Plain 
tifls ought to have a Decree againſt tiy 
Defendant, to account to them for rhe {ai 
Eſtate, and ought co have the Benefit 
the ſaid Leaſe. 78, 

The Defendant further inſiſted, Thx 
by ſuch imprudent Act as aforeſaid, ht 
ought not to be diveſted of che Eſtat 
but it ought to go to pay Sir Martin: 
Debs. 

This Court declared, That by the (ai 
Clauſe in the Leaſe ro Worſam, the D: 
fendant had aſſented to the Plaintiff's Le 
gacies, given them by the Will of the 
Father, and that the Deviſe by the Wi 


Act of the Defendant Robinſon being . 
luntary, had pur the Eſtate out of ti 
Net powe 
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oer of the Creditors of Sir Martin, or 
ur of the Power of any Adminiſtrator, 
; tonis non of him, and decreed the Plain- 
fs ro have the Benefit of the Premiſſes, 
id of the Leaſe to Worſam, and the De- 
ndants to aſlign their [ntereſts to the 
aintiffs accordingly. 

But the ſaid Defendant deſiring a re- 
caring of the Cauſe, which was on the 
oth of Nov. 1682. when the Defendant 
iſted, That the ſaid Leaſe could not 
e an Aſſent, for that the Defendant Ro- 
inf.» then claimed the Premiſſes, not as 
vecutor, or otherwiſe than only as Truſtee 
xx the Deviſees, whoſe Inheritance he 
en took the ſame to be, and not as per- 
nal Eſtate, upon which and other grounds 


Wc:verſion of the Premiſles, expectant on 
he Determination of the Leaſe was, and 
"Wughrt to be of the Teſtator's perſonal 
late, and to go in the ordinary courſe 
f Adminiſtration, and to an Adminiſtra- 
or de bonis non, and be liable to Debts. 

His Lordſhip notwithſtanding what was 
ow urged by the Defendant declared, he 
W no cauſe to alter the former Decree, 
Nit confirmed the ſame, 


This | 
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Decree the 
Plaintiffs to 
have the Be- 
nefir, and 
the 
dants do . 
ſign. 


he Defendant inſiſts, the ſaid Rent and 


Decree by 
Finch. 
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The Decree This Decree reverſed by the Lord Keen 
Fo by North, and in 1683, fo. 168, he hen 
f this Cauſe upon the whole Merits, a 
ordered an Account. 
mack. his And in 1686, The Lord Chancelle 
Decree con- Fefferys reheard this Cauſe upon the Merit 
firmed by.. and confirmed my Lord Chancellor Fin} 
ah. Decree, and diſcharged my Lord Non 
Decree. 


Benſon contra Bellaſis, 34 Car. 2. 
to. 848. 


"T'HIS Cauſe having received a hea 
ing before the Lord Chancel| 

Nottingham, 11 July; 33 Car. 2. wl 
made a Decree for excluding the Deke 
dant Dame Dorothy, Adminiſtratrix of & 
bert Benſon the Plaintiff's Father, from ha 
ing any part of his perſonal Eſtate, an 
the ſaid Cauſe being heard 10 Jah, 
Car. 2. before the Lord Keeper Nor 
who decreed the ſaid Defendant Da 
Dorothy, to retain to her own uſe one thi 
part ot the ſaid perſonal Eſtate of the ſai 
Robert Berſon, and the ſaid Cauſe bein 
again reheard this day by the Lord Cha 
cellor Fefferys. 

The Caſe being, that the ſaid Ru 
Benſon on his Marriage with the Deſen 
dant Dame Dorothy, for the ſetling of 


Jointure on the ſaid Dorothy, in full o 
; 
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ll Jointures, Dowers and Thirds, which 
he might claim out of his real and per- 
onal Eſtate, conveyed Lands to the uſe 
f himſelf for Life, and aftcr to the ſaid 
oro hy for Life in full of all Jointures, &c. 
s is aforeſaid, with this Proviſo, That if 
he laid Dorothy, ſhould after the Death 
f the ſaid Robert Benſon, have or claim 
o have, or ſhould recover any other part 
f the Lands or Tenements, or any part 
the perſonal Eſtate of the ſaid Robert, 
the Cuſtom of the Province of Tork, 
t by any other means whatever, other 
han what the ſaid Robert Benſon ſhould 
ive, Bequeath or Settle upon or to her; 
That then the Feoffees therein named 
ould be ſeized, of all the Premiſſes ſet- 
ed in uſe upon the ſaid Dorothy, to the 
ſe of Sir Henry Thompſon and Mr. Gray- 
um, their Executors, Adminiſtrators and 


Death of the ſaid Robert, if the ſaid Doro- 
1 ſhould ſo long live; Upon Special 
rult, that the ſaid Thompſon and Gray- 
m ſhould receive the Profits of the Pre- 
iſſes limited in the Jointure, and they 
hould diſpoſe thereof to ſuch Perſons and 
cir Ules, as ſhould be damnified by 


ts of any other Lands of the ſaid Robert, 
rthe raking or recovery of any part of 


ſhould 


ſigns for 60 Years, to commence from the 


e ſaid Dorothy's Perception of the Pro- 


he perſonal Eſtate, other than what 
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ſhould be given or bequeathed until! 
reſpective Values of the Profits, or value 
of ſuch perſonal Eſtate ſhould be fully ſt 
tisfied, and the reſidue of the ſaid Pr, 
firs to remain to the ſaid Dorothy. 
That the ſaid Robert dying inteſtate, an 
the ſaid Dorothy Adminiſtring at 7ork, an 
in the Preregative Court of Canterhy 
as Guardian to the Plaintiff Robert, pal 
ſeſſed the Real and perſonal Eſtate, pr 
tends a Right to ſome part of the perl, 
nal Eſtate by the faid Adminiſtration 
notwithſtanding the ſaid Marriage Age 
ment. 
The Lord Chancellor Notting bam de 
clared, the ſaid Dorothy was bound b 
the ſaid Marriage Agreement, and the Ad 
miniſtration ought to have been grant 
to her, and that however, the ſame oug 
oy not any ways to avail her, for that 
3 would be 3 to the ſaid Settleme 
provided, it and Agreement, and that the ſaid Dors 
my any of Ought-not to claim any part of the : 
the perſonal Eſtate, other than what was ſetled on ht 
8 by the ſaid Deed, or any of the perſo 


the Province Eſtate, and decreed accordingly. 

of York, then p | 
the Eſtate to other Uſe. Decreed, ſhe is bound by the ſaid Sc 
ment, and ought not to claim any part of che perſonal Eſtate; 


Finch. 
146 But the Defendant Dorothy inſiſt 
2 a That the Lord Keeper North had adjudj 


ed one third of the perſonal 9 
; elo 
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long to the Defendant, by virtue of the 
aid Adminiſtration, and was an accrew- 
ng Right, not barred by the Marriage 
lpreement. 

The Lord Chancellor F-ff:rys, on read- Confirmed 
ig the laid Marriage Settlement, and the by 7. 
ud two former Orders, declared, That 
he ſaid Order for the excluding of the 
aid Defendant Dorothy from having any 
art of the perſonal Eſtate, was a juſt Or- 
et, and ought to ſtand and be purſucd, 
nd that the {aid Order of the Lord Keeper 
North's before mentioned, ought to be ſet 
ide, and decreed accordingly. 


Supleton contra Dom. Sher mood, 34 Car. 2. 


fo. 732. 4 . -; HAELED . la. [If 
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HAT Sir Philip Stapleton the Plain- Bill for Di- A. 3 
tifl's Father, on his Marriage with m—_— 
is firſt Wife, ſetled the Manor of Mar- Eftate. 
in the County of Jort, whereby he 


ade himſelf but Tenant for Life, the In- 


: 
4 


Wicricance veſting in the Plaintitt his eldeſt 
Son ; and Sir Philip had Iſſue by his firſt 
Vife, che Plaintiff his eldeſt Son, Robert 
his ſecond Son, and Mary who matryed 
he other Plaintiff, the Lord Merriox. 
hat Sir Philip in 1647. by Will deviled 
o his ſaid Son Robert, a Rent-charge of 

40 J. per Annum, to be iſſuing out of the, 
aid Manor, and afterwards the ſaid 
Robert 
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is to have Diſtribution of his perſonal E 


bol the Inteſtates perſonal Eſtate was reſa 
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Robert died, and the Defendant Doroth 
his Relict adminiſtred to the ſaid g. 
bert's perſonal Eſtate, ſo the Plaintiff's Bil 


ſtare. 

The Defendant Dorothy inſiſted, Tha 
ſhe as Widow of her ſaid late Husban( 
Robert, by the Cuſtom of 7ork, is entity: 
led to a Moiety of the ſaid perſonal FE: 
ſtate, and by the late Act for ſetling Inte 
ſtares Eſtates, the ſaid Defendant is intitu 
led to the other Moiety, and inſiſted, 
That Sir Philip having Iſſue by fſeverl 
Venters which are yet alive, or their Re 
preſentatives, they are equally intitule 
with the Plaintiff Stapleton. 

This Court declared a Diſtribution d 
the ſaid perſonal Eſtate, according to Lay 
ro be made amongſt the Plaintiff Sta 
ton, and the Child of the Lord Merrin 
as alſo the Brothers and Siſters of the (ai 
Robert, as well as thoſe of the -Haltf-blood 
as thoſe of the whole Blood, and theirr 
ſpective Lineal Repreſentatives, who art 
to be called into the Account. 
And as to the Point, whether the Lot 
Merrion and his Child, have the Right t 
his Wife's ſhare of the Eſtate, a Caſe is u 
be made. | 


That the Maſter to whom the Accout 


red, hath allowed ro the Defendant D 
I roll 
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thy the Adminiſtratrix, a Moiety of che 

aid Eſtare of the ſaid .Inteſtates dying 

without Iſſue, and hath diſtributed the o- 

ther Moiety, amongſt the Inteſtates Kin- 

dred, Brothers and Siſters. Whereas by 

the Cuſtom of the Province of 7ork, ſhe 

is not only to have a clear Moiety of the 

perſonal Eſtate of her ſaid Husband ſo dy- 

ing without Iſſue after Debts, &c. but 

by the late Statute for ſetling Inteſtates 

Eſtates, ſhe is to have a Moiety of the o- 

ther Moiet7. I. 

The Plaintiff inſiſts, That there was no 

Colour for the Defendant to have a Moie- 

ty of the remaining Moiety, the ſaid Sta- 

ture leaving the Cuſtom as it was, with- 

our Addition, Diminution or Inlargement ; 

but the Widow was to have only a Moie- 

ty, and the other Moiety to be diſtributed 

amongſt the next of Kin. Lay EF 
This Court for the further Satisfaction, The! Tn 
ordered the Lord Archbiſhop of the Pro- vinee of 2. 
vince of 7erk to reſtifie, when a Man dies certified by 
Inteſtate within that Province, without 1 
Iſſue after his Debts, &c. paid, how the 
Reſidue is to be diſtributed by the Cuſtom 

of the Province. 

The Biſhop certified, That in ſuch Ca- 

ſes as aforeſaid, the Widow of the Inte- 

tate by the Cuſtom of the Province, had 

uſually allotted to her, one Moiety of the 

scar perſonal Eſtate, and the other Moiety 
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hath been diſtributed amongſt the next oſ 

Kin to the Inteſtate; and that had been 

the conſtant Practice of the Eccleſiaſtical 

Court at 7ork. 

The Plaintiff inſiſted, That the Cuſton 

of that Province is excepted out of the 

Act of Parliament, and if it were with- 

in the Act, it ought to have the more fi. 

vourable Conſtruction on their part, be- 

cauſe it was made in favour of them, and 

not of the Widow and Adminiſtratrix, 

who before the ſaid Act, uſually went a. 

way with the whole Eſtate, unleſs more 

articular Inſtances prevented, _ 

The Widow This Court declared, They could not 
by the Cu- expound the Act, to give the Defendant 
3288 * more than a Moiety, that being the Pro- 
York, ſhall portion allotted to her by the Cuſtom, 
5 and alſo by the Act, if it had not been: 
not another Caſe within the Cuſtom; which Cuſton 
—_ by is confirmed, becauſe it appoints the ſame 
Sectlement kind of Diſtribution with the Act, and it 
of Int eſtates would be a ſtrein to give her more than 
ſtares. 2 Moiety, part by the Cuſtom, and par 
by the Act, and refers to the Maſter's Re: 


port made in this Cauſe. 


Covent!) 
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Coventry contra Hall, 34 Car. 2. fo. 330. | 


i8 HAT Sir Thomas Thnn, Father both hen for mean 
of Sir Henry Frederick 7. nn, Profits. 
and Sir James Thynn, conveyed to Sir | 
Henry Frederick, and the Heirs Males 
of his Body, expectant after the Deceaſe 
of him the ſaid Sir Thomas, the Manor 
of Hempsford and other Lands, and ſoon 
after died, and the ſaid Sir Henry Frede- 
rick poſſeſſed the ſaid Premiſles ; but Sir 
James I hynn, pretending the {aid Convey- 
ance was Detective, Sir Henry Frederick 
in 0. 1650. obtained a Decree, that the 
laid Sir Henry Frederick, and the Heirs of 
his Body, ſhould enjoy the ſaid Premil- 
les againſt the ſaid Sir James Tinu and his 
Heirs, according to the intent of the (aid 
Settlement, That Sir James Thynn inſiſt- 
ing, That Sir Thomas was but Tenant for 
Life, and not ſeized in Fee of the Premiſ- 
ſes, having ſuffered Recoveries, ſo that the 
freehold was in the (aid Sir James, or ſome 
other for his Uſe, by virtue whereof, he 
received the Profits, which Sir Henn Fre- 
arick ought to have received: That Sir 
Henry not being able to recover the ſaid 
mean Profits at Law, by reaſon of the De- 
ect in the ſaid Conveyance, which is now 
lupplyed and ſetled by the ſaid Decree, 
and Act of Parliament, ſo that the ſaid 
it Henry hath the right to the ſaid Profits 

8 2 PL: HER 
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and Writings. So the Bill is to be reliey. n 
ed for the ſame, and to have an Account r 
thereof, CERT t 

The Defendant inſiſted, That there 
ought to be no account of the mean Pro.i t 
firs, the demand thereof being very Old, 
and is grounded on a Decree in a former 
Caule, whereby a Defect in a Conveyance, 
under which the Plaintiff's claim was ſup- 
plyed, and there is no Proviſion in the 
{aid Decree for mean Profits, though the 
Bill originally was ſuch as this Court might 
have decreed mean Profits, and when the 
Decree was made, it was not granted nor 
any farther Relief than only Poſſeſſion, and 
the Poſſeſſion hath been fo unconſtantly in 
any one Perſon, that it is very difficult, 
eſpecially after ſo long time againſt an Ex. 
ecutors, that is no way privy to the Ae. 
count of the Teſtator. 

The Plaintiff inſiſted, That though the 
Demand on the Decree is Antient, and a 
Proſecution hath been for the ſame ever 
fince, and the Right being determined, the 
Plaintiff ought to have an Account of the 
mean Profits, as the Conſequences of that 
Right, though the original Bill might pray 
an Account, and the Decree be ſilent as 
to that Point. 

This Court declared, That confidering 
this Caſe, as it there were no Act of Parl. 
ament, the Plaintiff hath a Right to de 

N mand 
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mand an Account upon an Equity that a- 
riſeth on the Marriage Agreement, and Set- 
tlement made in purſuance thereof, not- 
withſtanding the length of time, for that 
the Plaintiff or their Teſtator, could not 
come ſooner, than when the Title was 
cleared; and the Objection raiſed from the Mean Profirs 
ſhortneſs of the former Decree, is not ma- Decreed, tho 
terial to prejudice the Plaintiff's Demand, fees time 
for that there could not then be any De- 
cree for Profits, the ſaid Sir James pretend- 
ing title as Tenant in Tail, and that Sir 
Thomas was but Tenant for Life, fo now the 
Right being cleared, the Plaintifl ought to Account for 
have an Account of the mean Profits, from pe ge 
the time the Right accrewed, and decreed ee 
accordingly. right ac- 
The Defendant appealing from the ſaid “ewed. 

Decree made by the Lord Chancellor Finch, 
to the Lord Keeper North, the Cale was 
heard ab integ ro, and the Lord Keeper on 
hearing the Decree in 1650. and the Decree 
of the Lord Finch read, declared, that there 
was nothing in the Caſe, but the loſs of 
Time, and though the Decree in 1650. was Th. mean 
lilent as to the mean Profits, yet the ſame Profits, tho 
ought to be no Objection to the Right, and — e 
though it was omitted by the Decree in cree, decreed 
1650. yet it ought in Juſtice to have been now. 
decreed for the mean Profits, as well as for 
the Right of the Title, it being an acceſlary 
to the Decree, and it ought to be judged 
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nunc pro tunc, there being no bar againſſ 
it, and confirmed the Decree made by the 
Lord Finch. 


Girling contra Dom. Lowther & al, 


ba 4A 


| EFT eye 2 43, 34 Car. 2. fo. 148. 


ws = HAT Sir Thomas Leigh deceaſed, late 
Father of the Defendants Fohn, Thoma 
ani Woolley Leigh, became indebted to 
Eamond Girling deceaſed, in ſeveral Sum 
of Money by Bonds, and the ſaid Girlim 
became bound for the ſaid Sir Thomas, 
for ſeveral great Sums of Money, againſt 
which Securities Sir Thomas gave the ſaid 
Girling Counterbonds; and in Hillay 
Term 28 Car. 2. Sir Thomas gave a judg- 
ment of 1000 /. to the ſaid Girling, for 
the Payment of 5 30 l. and in Aug. 1669. 
Sir Thomas made his laſt Will in Writing, 
and thereby deviſed to the Defendants dit 
John Lowther, Fohn Currance and Edward 
Bal) Execurors of his ſaid Will, ſeveral 
Lands and Tenements for the Payment of 
his Debts, and to be by them fold for 
that Purpoſe : Thar the Swan Inn in St. 
Martin's Lane being ſold, there arifeth 1 
Queſtion rouching the Money raiſed by 
ſuch Sale, whether it were well applied ot 
not. | 
The Caſe being (viz.) That Sir Thoma 
Leigh, upon his Marriage with anna 
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int MY elfe, Daughter of Anthony Relfe, whilſt 
the MW hc was under Age, by Articles previous 

to the ſaid Marriage with the ſaid Han- 

14h, agreed to ſettle on himſelf, and the 

ſaid Hannah his intended Wife, and ſuch 

25 they ſhould have between them, Lands 

of 700 J. and in Conſideration thereof, 
ate the ſaid Anthony Relfe was to ſettle, and 
na did ſettle upon the ſaid Thomas and his 
to Heirs Lands of 200 J. per Annum, where- 
mz upon Sir Thomas Leigh, July 1661. makes 
in a Settlement upon himſelf, and the ſaid 
1s, WM Hannah his intended Wife, and their firſt, 
nſt MW ſecond and other Sons in Tail, his Manor 
id Hof Addington, and other Lands in Adding- 
in, and ſeveral Lands in Com” Surrey 
Ig: and Kent : That afterwards in May 1665. 
ot Sir 7 homas Leigh mortgaged to Mr. Peck, 
9. Wor 2000 J. ſeveral Lands in Middleſex 
g. Wand Norfolk, and afterwards in December 
vic 1665. thoſe Lands and the Moiety of the 
Fan Ing in St. Martins, and the Reverſion 
thereof were granted ro Truſtees upon 
ſeveral Truſts, which by Deed 15 June 
1668. appears to be performed and ſatis- 
fied and thereupon on the ſame 15 June 
1668. the ſaid Premiſſes were mortgaged 
to Sir 7ohn Lomther for 2500 l. which 
2500 J. was raiſed and paid ro Sir Fohy 
Lonther out of the Profits and by Sale 
of the ſaid Swan Inn, which was former-. 
ly by voluntary Conveyance drawn and 
| S 4 {etled 
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Settlement. 
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ſetled by the ſaid Sir Thomas Leigh upon 
che two Defendants Themas and Well 
Leigh far natural Love and Affection: 
That Sir John Lowther, in April 1679, 
aſſigned the ſaid Mortgage by conveying 
fo one Burton and others, the Manor o 
Therpe in Surrey and Shoelands, and other 
Premiſſes in Truſt for the Payment of ſuch 
of the Debts of Sir T homas Leigh as ſhould 
any ways incumber, or diſturb the Put. 
chaſer of the Swan Inn, which ſaid Lands 
are ſufficient to pay the Plaintift's Debs, 
and the Teſlator's Ingagement being 
1331 4. which Debt is to be paid the (Wha 
Plaintiff by Decree of this Court. l 
The Defendants the Leiphs inſiſt, Thar 
the Money raiſed by the ſale of the Sar 
Inn, altho* paid to redeem tlie other Eſtate 
in mortgage to Sir John Lowther, ought 
not to be applied, ſo that the Land ought 
to be diſcharged of the Mortgage money, 
or of what was paid to redeem the fame, 
bur the ſaid Lands ought till to be a 
Security for the ſaid Money to the ule of 
the younger Children, for whoſe Bencfi 
the ſaid Swans Inn was ſetled; and al- 
though the ſaid Settlement was Voluntary, 
per the ſame being a proviſion for younger 
hildreh ought not to be adjudged frau. 
dulent as to a ſubſequent Judgment 
( which the Plaintiff's is) or however noi 
as to a ſubſequent yoluntary al of 
Fh e eee e 
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heir Father, under which only the Cre- 

tors by Bond come in, and therefore 

to them the faid mortgaged Lands ought 

obe charged with the ſaid Money, rai- 

ed by the Sale of the ſaid Swan Iun, with 

ncereſt, ſince it was paid to redeem the 

id Eſtate, precedent to any Benefit any 

teditot by Bond can have out of the ſaid 

ands. | 

This Court declared, That the ſaid vo- Voluntary 
untary Conveyance ought not to ſtand r ogy 
1 the way to prevent Satisfaction of a . 
ubſequent Judgment for good Conſide- younger 
ations, and that the Moneys due on the Children) 
Plaintiff's Judgment, and the Moneys rai- — Berks. 
ed by ſale of the Swan Inn, was well appli- f-Qion of 

d ro diſcharge the Mortgage on the other — — 
ſtare whereby the Money due on the 

udgment with Intereſt may be the more 

pecdily raiſed by ſale thereof, and the 

oney raiſed by ſale of the ſaid Inn after 

he Judgment ſatisfied with Intereſt ought 

0 ſtand ſecur'd for the Benefit of the 

'ounger Children, and be raiſed by ſale of 

he ſaid Eſtate, and by Rents and Profits in 

ne mean time precedent to the other Cre- Money appli- 
litors not on Judgment, and aſter the £4 to take off 
ud Judgment and Proviſion for the young» ſutisfie Jadg- 
t Children are ſatisfied, the reſidue to be ments, and 
pplied to the other Creditors, and decreed ter te pay 


We! + Bond Credi- 
cor din 8 ly. | tors. 


Comes 
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Comes Arglas contra Henry Muſchamy,, 
35 Car 2. fo. 524. 


a Hat Thomas firſt Earl of Arglas, thy 
„ now Plaintiff's Father, and Willi. 
\ reaching Earl of Arglas the Plaintifl's Brother wen 
Bargains. ſeized in Fee of the Premiſſes in Queſtion 
and made divers Settlements thereof, b 

which in caſe of Failure of Iſſue Male, 

the ſaid William, the ſaid Eſtate ſhoul: 

come to the Plaintiff and the Heirs Mal: 

of his Body: That Thomas the Plaintiff 

Father died, leaving Iſſue Male only El 

Millaam and the Plaintiff, and Earl Wi 

liam is dead leaving Iſſue Male only the 

laſt Earl Thomas the Plaintiſſ's Nephey 

and the ſaid laſt Earl Thomas upon hi 

Marriage with his now Wife levied a Fine 

and ſuffered a Recovery, but not wil 

intent to defeat the Remainder to te 

Plaintiff, but only to ſettle a Jointur 

and ſeveral Deeds were executed leading 

the Uſes, by which there was a Remainde 

in Fee reſerved for the Plaintiff, for wan 

of Iſſue Male of the laſt Earl Thom 

and the ſaid laſt Earl Thomas, to tit 

intent the Reverſion of the Premiſſe 

ſhould come to the Plaintiff and the Hei 

Males of his Body, did for 300 /. conv 

the (aid - Premiſſes to the Ule of the ll 

Earl Thomas for Life, and in caſe of failur 

of Iſſue Male of his Body to the Plainti 

TE IIA 
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nd the Hcirs Males of his Body, with 
temainders over: That Earl Thomas, the 
plaintiff's Nephew, coming over into Eng- 
ind, and getting Acquaintance with the 
heſendant Muſchampe, and being in want 
Money the ſaid Maſchampe lent him 
oo J. and for ſecurity he preſs d the ſaid 
al to make it out of his Eſtate in Jre- 
ind, and the ſaid Defendant having the 
tau ing the Security, brought the ſaid 
cl (ome Writings ready to be executed, 
f which the ſaid Earl had no Copies or 
ounterparts, neither did he give time to 
crule the ſame, and the ſaid Earl relying 


tan che Defendant's Integrity, ſealed the 
me, believing the ſaid Security ro be 
bu id on payment of the ſaid 100 /. as the 
inWefendanc affirmed it ſhould ; but the ſaid 


heeds being made to ſettle on the Defen- 
ant a Rent-charge of 300 J. per An. to his 
vn Uſe, which being done by Fraud, there 
ught to ariſe a Truſt which ought to go 
Wd be enjoyed by the Plaintiff according 
d the aforclaid Settlement made on the 
aintiff, and the Plaintiff is willing to 
ay the Defendant whatſoever Sum of Mo- 
y he hath really lent or paid to the ſaid 
ſt Earl Thomas with Intereſt. | 

The Defendant inſiſts, That the ſaid 
ſt Earl Thomas by Deed in 1675. for 


anted to tlie Defendant © a Rent- 
4 charge 


o J. and other Conſiderations , - 


— - . - . r — ——— x — — 5 1 —..,—_—_—_— — —— — — — [= 
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the Death of the ſaid laſt Earl of Argl 
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charge of 300 /. per Annum, without a 


Deduction to be iſſuing out of the EA 


in Ireland, to be held by the Defend; 
and his Heirs, and to commence at ſuc 
of the Feaſts as ſhould firſt happen aft 


without Iſſue Male with power to diſtrain 
and a Proviſo, That if the ſaid laſt EA 
ſhould during his Life- time have, or at H 
Death leave Iſſue Male which do attain ty 
the Age of 21, then the ſaid Grant to 
void, and of the ſaid 300 J. there was; 
one entire Payment 180 /. paid to rhe (ai 
laſt Earl, and the Defendant hath a Receip 
for the ſaid 300 J. and ſays, the Deed y. 
fairly executed and made without an 
Fraud or Practice; and inſiſts, That thi 
ſaid Grant of a Rent-charge was on 
Contingency ſo uncertain, chat 300 l. w; 
a ſufficient Conſideration for the (ai 
Grant, which 300 l. was paid thus (viz 
100 J. after the Agreement, and befor 
the Conveyance of the {aid Rent-charge 
and 184 J. to the ſaid Earl the ſame da 
the Conveyance was executed, and th: 
ſaid Money was paid as Purchaſe-money 
and not as Money lent, and the (ai 
Earl approved of the ſaid Conveyance, 
though he had no Copy, and aft 
the ſaid Defendant's Purchaſe of the 
Rent-charge ; and ſince the exhibiting 
of this Bill, the ſaid Earl Thomas hain 
given 
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ren the Defendant a general Releaſe un- 
ter Hand and Scal, wherein is declared, 
hat the Bill is exhibired againſt the De- 
endant contrary to the ſaid Earl's Directi- 
on, and diſallowed all further proceedings 
icrcon againſt rhe Defendant. 

This Court upon reading the ſaid Deeds, 
and ſeveral Precedents in this Court, as 
rell in the Reigns of Queen Elizabeth, 
ing James, King Charles the Firſt, as in 
s now Majeſties Reign, where Relief hath 
een given againſt Over-reaching Bargains 
ad Contracts made by young Heirs, and 
aking into Conſideration the Circum- 
ances of this Caſe; it appeared, That 
hs Earl of Arglas, at the time of this 
bargain, was very Young, and of an eaſie 
Nature, and had forfaken his Wife and 
riends, and came to London, where he 
lived in Riot and Debauchery, and for the 
upply of his Expences therein, was this 
bargain made, wherein it doth not appear 
he took the Advice of any Friends or Coun- 
cl, bur relied wholly on the Defendant : 


y Small, being bur one years purchaſe for 
Rent · charge in Fee-ſimple, which is now 
apned in Poſſeſſion, and the oyer-yalue 
e it never ſo great, is not of it ſelf ſuffi- 
ent ground to ſet aſide a Bargain, or where- 
upon this Court can preſume Fraud: Yer 
tis a great Evidence of Fraud, where there 
are 


hat the Conſideration of this Grant is ve- 
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Fraud or not. 


A proper 
Bargain (tho' 
Over-reach- 
ing) eſpeci- 
ally upon a 
Contingenc 
relieveable, 
but not to 
the Damage 
of the Bar- 
gainee. 
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are other Circumſtances concurring as theW' 


is in this Caſe. 

And whereas the Defendant inſilte 
that the Contingency of the Death of: 
young Man without Iſſue Male was ( 
great, that it cannot be eſteemed an over 
value, ſuch a Reverſion not being wor 
one years Purchaſe. 

His Lordſhip declared, He looked ups 
it as an Artifice of the Defendant, for 
was eaſie to perſwade the Earl Thom 
who could not judge of his own Defeds 
that the Defendant had the worſt of the 
Bargain. Whereas it is not likely the De 
fendant would have made it, but that | 
thought Earl Thomas would in a ſhort ting 
deſtroy himſelf by his vitious and dt 
bauched courſe of Life, and his Lordi 
was of Opinion, the Defendant had circu 
vented the ſaid Earl 7 homas in his Bargair 
and concluded upon the whole Matter, th 
the Plantiff ought to be relieved in ti 
Court, and the Releaſe made by Earl I 
without any Conſent after the Settlema 
made upon the Plaintiff, ought to be! 
Bar thereunto, but in as much as his Lo 
ſhip found by the Precedents, that in ſu 
cales, this Court doth not turn any! 
upon the Defendant, but only correct t 
Exceſs and Extravagancy of ſuch Bargall 
Therefore his Lordſhip thought fic, d 
300 l. ſhould be reſtored to the Defendat 

— 
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th Conſideration for the ſame, at 6 J. per 
au. and on payment thereof, the Defen- 
ant to convey the ſaid Rent charge of 
001. per Annum, and all his Title, Inte- 
t and Demand in the Premiſſes to the 
ver laintiff, and granted a perpetual Injun- 
ort ron, not only to ſtay all proceedings at 
aw, but for quieting the Plaintiff, his 
eirs, Cc. in the Poſſeſſion of the Pre- 
or MPiſſes. | 


Langton contra North & al, 35 Car. 2. 
fo. 95. 


| HAT Sir Robert Gouning deceaſed, be- Marriage 
ing ſeized of Lands, and a great Settlement. 

tſonal Eſtate, upon a Marriage to be had 

tween him and the Defendant Dame + Chancery 

», Daughter of Sir Robert Cann, Arti- Caſes 156. 

08s of Agreement were executed, and in 

rluance of the Articles, a Settlement of 

rt of the Premiſſes was made upon the 

fendant Dame Ann, for her Jointure, 

d in the (aid Settlement, there was a 

venant on the (aid Sir Robert Gouning s 

rt, to lay out as much Money in the Pur- 

aſe of Lands, as would amount to 110 /. 

Annum, to be ſetled on the {aid Dame 

þ for her Life, Remainder to ho Fries 

the ſaid Sir Robert Gonning, Which was 

ended to be an lalar —.— of his real 

i, and to de Tor the r of” his” | 


Heir, 
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Heir, but the ſaid Defendant Dame, 4, 
refuſeth ſince the Death of Sir Robert Gn 
ing her Husband, to whom ſhe is Adminj 
{tratrix, to execute the ſaid Covenant i 
Specie, by purchaſing of Lands of 119 
per Annum, to be ſetled according to thi 
Covenant as aforeſaid, and which ouph 
to come to the Plaintiffs as Coheirs of thy 
| ſaid Sir Robert Gouning. 
Covenant to The Defendants inliſting, That the (ai 
5 rape Covenant was made in favour of the (zi 
Amum to the Dame An only, and not for the Plaintif 
ſaid Remain- the Heirs Benefit, and the Defendant all 
Heirs of the AS Adminiſtratrix claims Title to the mon 
Husband, gaged Lands at Siſton, inſiſting, that th 
er wa 25 are a Chattel Leaſe for a long ten 
fuſeth, the Of Years, which by Aſſignment, came t 
Bill was diſ- Mary Gouning, Siſter of the ſaid Sir Roben 
— and that ſhe afterwards procured a Relea 
of the Equity of Redemption for 9501 
including therein the Money due upon th 
ſaid Mortgage, and that ſhe purchaſed t 
Reverſion in Fee thereof, in the name 
her Brother Sir Robert, which the did 0 
purpoſe to keep rhe Leaſe diſtin and k 
Parate, and that ir ought not to go tot 
Heir, but to the Adminiſtratrix. 


But the Plaintiffs inſiſt, That the (ai 
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Leaſe ought to atzend the Inheritance 


which Mary Gouning,co whom the Plaintil 
are Heirs, bought in for that-purpole, 

the Name of the {aid Sir Robert her ri 
* ch 
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ther, and that the ſame ought to come to 
the Plaintiffs, as other the real Eſtate of 
the ſaid Sir Robert. 

This Court declared, as to the Lands Leaſe 22 
at Siſton, it was an Inheritance, and ought vet cog 
to go to the Heirs at Law, and decreed 
accordingly. 

And as touching the Covenant for Pur- . 
chaſing Lands of 110 J. per Annum, this . e, 
Court diſmiſs'd the Bill. cee, , 


— - * 
—— ——— — — 


Eyre contra Haſtings, 35 Car. 2. 
fo. 590. 


12 Henry Eyre deceaſed, the Plain- Relief upon 
tifl's Brother, being ſeized of Lands, Morcgege 
22 Car. 2. mortgaged the (ame for 200 J. 

to Giles Eyre the Plaintiff's Son, and the 

ſaid Henry Eyre, covenanted to pay the 
Mortgage-money, and gave Bond for per- 

formance of the Covenants, and the ſaid 

Henry dying without Iſſue, and Inteſtate, 

the Premiſſes deſcended on the Plaintiff as 

Brother and Heir, and Adminiſtration was 

granted to Dorothy his Relict, who paid 

the Mortgage-money and Intereſt then due 

to the ſaid Giles Eyre, the Mortgagee in Re- 

lief of the Plaintiff, who ought to enjoy 

the Premiſſes diſcharged of the Mortgage- 

money, and the ſaid Dorothy made her 

Will, and the Defendant Ralph Haſtings 

Senior her Executor hath got the Mort- 
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Whether 
Mortgage- 
money be 
paid by the 
Adminiſtra- 
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gaged Premiſſes aſſigned to him, and in. 

liſts, He ought to hold the ſame till the. 
200 J. and intereſt be paid him by the | 
Plaintiff | 

That the Defendant Ralph Junior, an In. I. 
fant, claims the Premiſſes by the Will of 
the ſaid Dorothy, who deviſed the ſame to 
him. 

To be relieved againſt them, and the 
Plaintift to have the Inheritance of the 
Premiſſes diſcharged from the Payment of W, 
the Mortgage-money and Intereſt, and the ; 
Bond delivered up, is the Bill. , 

The Defendant Haſtings Senior inſiſts, R 
That the ſaid Dorothy paid the ſaid Mort. 
gage-money and [Intereſt ; but not in Relief 
of, or for the Benefit of the Plaintiff, and 


ror, in relief thereupon the Premiſſes were aſſigned to 


ſaid Derothy's Will, without payment of do 


of the Heir. the (aid Haſtings Senior, in Truſt for the 


{aid Dorothy, who had an equitable Right 

to all her Husband's Eſtate, and 'Doreth { 
deviſed the ſaid Premiſſes ro Haſtings Ju- 
nior her Godſon. 

The Maſter of the Rolls decreed the 
Plaintiff ro enjoy the Premiſſes againſt che 
Defendant. 

This Cauſe was re-heard by the Lord 
Keeper, and this Defendant the Infant, in- 
ſiſts, That he is much prejudiced by the 
Decree; for that thereby he is ſtrip'd of rhe 
Eſtate in Queſtion, deviſed ro him by the 


the 
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the Money and Intereſt, there being no 
Covenant in the ſaid Mortgage Decd, for 
pay ment of the Money and intereſt, or any 
Bond ; but the Plaintifls Counſel inſiſted, 
That Dorothy paid the Mortgage-moncy, 
and intereſt for the Piaintift's Bcnefir, 
The Defendant inſiſted, that Doroth 

declared the Mortgage- money and 158554 
vas paid in Relief of the Heir at Law. 
This Court declared, That in Caſe 
there was not any Covenant in the Deed, 
for pay ment of the Mortgage- money and 
latereſt, the ſaid Dorothy the Admini- 
ſiratrix, was not obliged to diſcharge the 
lame. 


. Maſſingberd contra Aſh, 35 Car. 2. 
* fo. 466. 


p L. HIS Court ordered a Cafe to be ſta- 
ted in this Cauſe, upon the Deed 

only) by way of Executory Deviſe, to 
being che Queſtion ariſing into Determina- 
jon, as if in a Will, and in ſuch Method 

asSif the Truſt and Limitations in the Deed, 
ad been limited and created by the Will; 
pon which Caſe, the Judges of the Com- 


hether the Remainder of a reſiduary 


* ſtate of the two Leaſes or Terms in 
of Queſtion limited to the Plaintiff, were a 


zood Deviſe or Limitation or not, and the 
12 ſaid 
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If there be 
no Covenant 
in the Mort. 
gage Deed 
for payment 
of the Mo- 
ney, the Ad- 
niſtrator is 
not obliged 
to diſcharge 
it. 


Executory 
Deviſes. 


on Pleas were to certific their Opinions, 
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laid Judges were alſo to be attended with 


 figns, ſhall take the Rents, Iſſues and Profi 
for and during the Term of his Life. 


fits during ber Life. 


of Age, then the third Son to have and u 
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another Cale made upon both Deed ani 
Will, and they arc to certific what the 
Law is, in Caſe of Executory Devile 
as allo what is fit to be Decreed in . 
quity. 

Ihe Caſe on the Deed only by way o 
Executory Deviſe is, (vi. ) . 

Two ſeveral Terms, one for 500 and 
the other for 99 Years by Will, dated ti 
iſt of November 1679. and deviſed in 
theſe Words, (vz.) 

That Sir Henry Maſſingberd 47 his 4: 


And that after his Deceaſe, Elizabeth hi 
Wife ſhould receive the Rents, Iſſues and Pri 


And after the Deceaſe of the ſaid Sir Hen 
ry and Elizabeth, the eldeſt Son of the ſaid 
Sir Henry, begotten upon the Body of the [ii 
Elizabeth, ſhall take the Profits of the ſai 
Lands till Age, and then to have the mt 
Term to him, his Exccutors and Aaminiſiri 
FOrs. 

And if ſuch eldeſt Son happen to die befi 
he comes of Age, then the ſecond Son of thi 
two Bodies, ſhall take the Profits of the ſal 
Premiſſes, till he come of Age, an then | 
la ve the whole Term. | 

And if ſuch ſecond Son die before he com 


Core 


Reports in Chancery. 


tive as aforeſaid, and if ſuch Son die be- 
fore he likewiſe comes of Age, then the 
fourth Son to have and receive as aforc- 
(aid. 
ö And in Caſe of no Iſſue Male between Sir 
Henry and Elizabeth living at the time of 
the Death of the Survivor of them, who ſhall 
live to their Age; and that there ſhall be one 
or more Daughter or Daughters of the ſaid 
Sir Henry and Elizabeth, that then the 
ſaid Daughter or Daughters, their Ex cu- 
tors and Adminiſtrators, to have and take their 
{rucral equal Shares and Proportion of the ſaid 
Rents, Iſſues and Profits, for and during the 
aid Terms, | | 
Unleſs William Maſſingberd the new Plain- 
tit, ſhould within fix Months after the 
Death of the Survivor of them the (aid 
dir Fleur) and Elizabeth, pay ſuch Daugh- 
ter or Daughters, or ſecure the ſeveral 
dums following (vig.) if but one Daugh- 
ter 1000 l. and if more, then to every one 
ofthe reſt 500 J. apicce, and after the ſame 
paid or ſecured, in caſe there ſhall be no 
luch Son or Daughter living ar the time of 
the Death of the Survivor of the ſaid Sir 
Henry and Elizabeth, or which ſhould live 
to attain his or her Age, then the Reſidue 
Wot the ſaid Terms, to go and be to Sir 
Wim Maſſingberd the now Plaintiff, his 
Executor and Adminiſtrators. 


Ti Sir 
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Who is el- 
deſt Son of 
Sir Henry. 


Deed of 
Truſt and 
Will. 


good. 


Truſt. 
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Sit Henry Maſſingh:rd dies in Sept. 1680 
leaving his Wife Elizabeth Enſient of 1 
Son after born and named Henry, who 
dicd within ſix Weeks after. 

Sir Henry and Elizabeth had no other 
2 which Elizabeth is now the Defen. 

ant. * 

(exe, Whether the ſaid Deviſe to Vi. 

liam Maſſingberd, the now Plaintiff be 


The Caſe upon both Deed and Will. 


— — — 68 


HAT Sir Henry Maſſingberd being 
poſſeſſed of two ſeveral Terms, one 
for 500 and the other for 99 Years by 
the Indentute, 2 Nov. 1679, made an 
Aſſignment thereof to Truſtees upon 


nn,, a Pm ev a. 


To permit and ſuffer him the ſaid Sir 
Henry and his Aſſigns, to receive the 
Rent and Profits during his Life, and al. 
ter his Death to permit the Defendant Ei 
zaveth, then Elizabeth Rayner his intended 
Wife to receive the Rents and Profits 
during her Life, then upon Truſt to aſlign 
the Reſidue of the ſaid Terms to ſuch Per- 
{on or Perſons, and for ſuch Eſtates and 
Terms, and in ſuch manner as: the faid 
Sir Henry ſhould by Will in writing no- 
minate, limit and appoint, give, deviſe ot 
diſpoſe thereof, or any part thereof, and 


4 " 
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in caſe the ſaid Sir Henry ſhould die In. 
teſtate, or ſhou'd not by his Will, nomi- 
nate, limit, appoint, give, deviſe, or dil- 
oſe of the ſame and every part thercof; 
that then the Truſtecs ſhould permit the 
eldeſt Son of the Body of the ſaid Sir Hen- 
, on the Body of the ſaid Elizabeth, to 
receive the Rents, Iſſues and Profits of 
the Premiſſes undiſpoſed of by the Will 
of the ſaid Sir Henn, till he ſhould attain 
his Age, and ſhould then aſſign to him, 
his Executors and Adminiſtrators, the re- 
ſidue of the ſaid Terms; and in caſe the 
eideſt Son ſhould die before Age, then 
the Truſtees ſhould permit the ſecond 
don to receive the Rents and Profits, 
with the like Truſt to aſſign to him at his 
Age, and ſo to the third and fourth Son 
like manner. | 
And in caſe of no Iſſue Male between 
them, at the time of the Death of the Su: - 
vivor of them, the ſaid Sir Henry and E- 
lizabeth, which ſhould live to attain their 
teſpective Ages, and that there ſhould be 
one or more Daughter or Daughters be- 
tween them, that then the Truſtees ſhould 
permit the {aid Daughter and Daughters, 
her and their Executor and Adminiſtrators, 
to take their ſeveral equal Shares, and pro- 
portions of the ſaid Rents, Iſſues and Pro- 
fits, not deviſed or diſpoſed of by the. Will 
of the ſaid Sir Henry, for and during the 
| N 1 4 laid 
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Reſduaty 
Le gatee. 


therein mentioned for the ſaid Daughter 


— 


Reports in Chancery. 


ſaid Terms, unleſs Milliam Maſſingberd 
the now PlaintiF, the eldeſt Son and Heir 
of the ſaid Sir Hemy by a former Venter, 
ſhould within ſix Months after the Death 
of the Suryivor of them, the {aid Sir Henn, 
and Elizabeth, pay unto ſuch Daughter or 
Daughters, or ſecure to the good liking 
of the Truſtees, the ſeveral Portions 


or Daughters, and after the ſaid Portions 
paid or (ecured ; or in caſe there ſhould 
be neirher Son or Daughter living, at 
the time of the Death of the Survivor «f 
them, the ſaid Sir Henry and Elizabeth, 
or that ſhould live to their reſpective Age, 
that then the Truſtees ſhould aſſign the 
reſidue of the ſaid Terms, to the ſaid Wil. 
liam Maſſingberd, his Executors and Ad. 
miniſtrators. | 

Then there is a power of Revocation in 
the ſaid Sir Henry by Deed or Will, to 
revoke and make void this preſent Deed, 
and the Eſtate, and Eſtates, Truſt and 
Truſts of the Premiſes, or any part there 
of. (7: 

After this, Sir Henry made his Will in 
Writing, and the Defendant Elizabeth hi 
Lady Executrix, and reſiduary Legate, 
and deviſed in theſe Words, (wviz.) I do 
hereby give unto her all my Eſtate, 

* Which | have by Deed ſetled upon het, 
according to the true meaning and it 
nn . Aten 
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rent of the (aid Settlement: And alſo ! 
zive her all thoſe other Lands hereby, 
hereafrer ſetled upon her, according to 
my true intent of my Settlement there- 
of for her Life, or on my Iſſue by her; 
And I. do alfo give her all my Eſtate, 
concerning my intereſt in the College 
Leales from John Rutter of Canterbury, 
and allo all my Goods and Chattels, 
not hereby other wiſe diſpoled of, I will. 
that all rhe Copyholds any ways ap- 
pertaining to Paſton, be raken to the uſe 
of my Executrix, and alſo the Biſhops 
Leaſe when need is, that it be renews 
ed alſo to her Uſe, and alſo the Leaſe 
for 500 Years of Paſton all at her Charge 
according to the true intent of my $Set- 
tlements upon her, Which I hope my 
Son William will endeavour, as before 


and hers; and if either | have no iſſue 
by her, or that they or their iſſue all die, 
ſo that the Succeſſion be expired: Then 
alter my Wife's Deceale, I hereby givo 
(upon my Son's wilful Neglect or retuſal 
of his duty herein, and not other wilc ;) 
all my ſaid Lands not ſetled on him by 
his Marriage; to all the Daughters of my 
Daughters Sanderſon and Stoughton, to be 
divided among them. Vet always pro- 
vided, that it my (aid Son neither Ne- 
glect, nor refuſe any reaſonable Duty 


herein; 


the Almighty, to make good unto her 
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© herein; Then my Will is, that after nr 
* Wife's Dececaſc, and that all her Iſſue b 
me be either Dead, or have their Port, 

ons paid them as is provided, That thee: 
all my ſaid Lands ſetled on her for Life 

* whether Copyhold, Leaſe-hold or Fre: 
hold, with all the reſt unſeried jhil 

© deſcend, and be to him and his Hei 
for ever. 

Sir Henry Maſſingberd left no Iſſue 
ving by that Wife, but left his ſaid Wit 
Enſient of a Son born alive, and name 
Henn, but he died about ſix Weeks aſterW: 
to whom the Lady is Adminiſttatrix. 


The Judges Opinion Fon both theſe Caſes, WM 


| E have heard the Caſe of Maſſins 


Remainders 0 
of a Term | 
ſucceſſively berd and Aſh, referred to us, 2 


in a Deed of gued by Council on both fides, boi 
Truſt, being upon the. Deed of Truſt and upon ti 
Ar. Will, and are all of Opinion, That tl 
fall withn Whole weight of the Caſe reſts upon th 
21 Years'are Deed of Truſt, and that the Will, thoug 
a it have ſome Claules in it, which if the 
| were ſubſtantive of themſelves would ai 
ter the Caſe; yet as iris penned, and ii 

Clauſes all bound up with Relation 

the Deed of Truſt, it does not: And y 

are likewiſe of Opinion, That all ch 
Remainders and Contingencies in t! 

Deed of Truſt, being limited and co 


fine 
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e good, and that therefore the remain- 
et of the Term ought to be decreed to the 
aintift Sir William Maſſineberd. 


Thomas Jones. 


"al Felr. 1 7. Creſwell LevinZzs. 
a 1684. F. Charlton. 
. Street. 


The Lord Keeper declared himſelf of 
e ſame Opinion with the Judges, That 
e Remainder of the ſaid Terms aſter the 
eath of the ſaid Dame Elizabeth were 
od Remainders in Law, and that the 
laintift Sir William ought to enjoy the 
emiſſes for the Remainder of the ſaid 
erm accordingly, and decreed the ſame. 


Nodes contra Batle, 35 Car. 2. 
- fo. 106. 


HE Bill is, That the Defendant 
may redeem, or be forecloſed, and 


the Defendanc being ſerved with a Subpena 
4 aFW'uleth to appear, and fits out all proceſs 
tig Contempt to a Serjeant at Arms retorn- 
n and cannot be apprehended. | 


The Plaintiff prays, the Bill may be 


wen pro Co fe co. 


This 


red to fall within the compaſs of 2 1 Years 
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—— 


The Bil not This Court declared, In regard 
to be raken. Defendant hath not appeared, this Coy 
22 could not decree the Bill pro Confeſſo, b 
fendant hath ordered a Sequeſtration againſt his te 


not appeat d, ye: | 
6 and perſonal Eſtate, until he cleared! 


ſtration ſhall Contempt. 


iſſue out a- | 
e him. por contra Fart, 35 Car. 2 


fo. 60. 


HAT a Treaty of Marriage was ha 

between the Plaintiff and Az hi 
Wife, the Defendant's Daughter, who pr 
miſled to give with her 4000 J. bur whe 
the Defendant perceived them to be n 
tually ingaged, began to recede from [i 
Promiſe, which the Plaintiff. finding, 
Letter was wrote to the Defendant by 
Friend of the Plaintiff, deſiring him 
be plain, and aſcertain what Portion | 
would give the Plaintiff with his Daug 
ter, and then the Defendant agrecd 1 
give 1500 J. down, and 500 J. more: 
his Death, if ſhe ſhould have Iſſue, an 
both Sums to be charged on his Eſtate 
Creaton and Wapinzham, which Agreeme 
was in Writing, and ſigned by the Dec 
dant, and he did in Anſwer to the (al 
former Letter expteſs. and declare as muc 
under his Hand, and thereupon the Mat 
riage took Effect. | 


Marriage A» 
greement. 


1 Neports in Chancery. 

Loy 

Fut the Defendant pretended, he never 
te ade any ſuch Agreement, and that the 
daintiff married his Daughter without 


is Conſent, but confeſſerh he received 
Letter from one Reeve, a Friend of the 
laintiff, wherein he deſired the Defen- 
lant to be clear, and ſay what he would 
yy down upon the Nail in Marriage with 
is Daughter ro the Plaintiff, and what 
e would ſecure to be paid at his Death; 
nd tliat he ſent a Letter to Reeve in An- 
wer, wherein he acknowledg'd the Plain- 
it's delerts exceeded his Ability, and with 
Plainneſs acquainted him, he would 
ive her 1500 J. in preſent out of his 
(tare at Creaton, and 500 l. more at his 
death, if ſhe ſhould have Iſſue then Liv- 
nz; but that afterwards Mr. Reeve ſent 
Letter in Anſwer to that, whereby the 
Treaty and Propoſals were abſolutely wa- 
ed, and the Defendant never further 
ſreated ; but the Marriage was had with- 
ut his Conſent, and without any Agrec- 
ent in Writing or Settlement, and there- 
ore he inſiſts upon the Act, for Preventi- 


(2&" of Frauds and Perjuries. 

MF To which the Plaintiff inſiſts, The laſt 

Hauetter ſent by Reeve was no manner of 
he Treaty or Propoſal in the former Let- 
ers in Jan. 1680. 5 


This 
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Letters un- 
det one's 


Hand, ſhall 


amounrroa 


good Agree- 


ment within 
the Statute 
of Frauds 
and Perju- 
ries. 


Intereſt up- 
on Intereſt, 
decrecd. 


Truſt for 
payment 
of Debts, 
Mainte- 
nance of 
younger 
Children, 
and railing 
Portions. 
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This Court, on reading the ſever 
Letters ſent by Reeve to the Defendan; 
in the behalf of the Plaintiff, and thy 
Defendant's Anſwer thercunto, is full 
ſatisfied, . the Plaintiff upon his Matt 
age became well intituled to the 1 500 
agreed by rhe Defendant under his oy 
Hand, to be paid to the Plaintiff as hi 
Wife's Portion, out of his Eſtate at Cr; 
ton; and decreed accordingly. 


Bradbury contra Ducem Bucks, 36 Car. 2. 
| fo. 401. 


HIS Court did declare, That tl 

Plaintiffs ought to have Intereſt ſo 
their Intereſt Money from time to time 
when it is a ſtated Sum. 


Dom Pamlet contra Dom Pane, 36 Car, 
fo. 516. 


This is upon a Caſe ſtated, viz. 


Hat Fohy, late Lord Pawlet, on Ma 

_ riage with the Plaintiff the Lady Si 
ſanna his lecond Wife, in Conſiderationo 
her Portion, ſetled a Jointure of 1000 U. 
Annum on her, and afterwards having thed 
Children, (viz.) the Defendant the no 
Lord Pawlet, and Suſanna, and Vere Pa 
let, by Deed conveyed Lands to Truſtes 
al 


Reports in Chancery. 
id their Heirs, (viz.) to the uſe of the 
ad Lord Panlet for Life, charged with 
ſortions for his Daughters, by the Lady 
ſex Pawlet his former Wife, and after 
e Death of the ſaid Lord Panlet, to the 
ſe of Francis Pawlet and others, for 
o Vears on Truſt, that they ſhould 
ter the Commencement of the 500 Years, 
ut of the Profits, or by Leaſes, or other 
wful ways out of the Premiſſes, allow 
e now Defendant Maintenance, and alſo 
ficient to pay all the late Lord awlet's 
cbrs, and maintenance for the younger 
hildren; and after that to raiſe Money 
pay the younger Childrens Portions in 
ch manner and time as the ſaid Lord 
let ſhould by any Writing or laſt Will 
im point, and in defaulc of tuch Limita- 
n or Appointment, the Truſtces to raiſe 
00 J. apiece for every younger Son, and 
co J. apiece for every Daughter of the 
d Lord Pawlet by the Lady Suſanna, to 
paid at their Ages or Day of Marriages, 
luch Portions could conveniently be 
led, and if not, then ſo ſoon after as 
(ame could be; with this further, That 
ry younger Son and Daughter ſhould 
e Maintenance till Portions paid; and 
er all the ſaid Sums raiſed, the Remain- 
of the 500 Years, to be ſurrendred to 


„em the immediate Reverſion belonged, 
eech is now the Defendant. 


That 
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Will purſu- 

ant to a Set- 
tlement, for 
raiſing Por- 

tions. 


Difference 
between 2 a 
Legacy an 
2 Truſt. 


in 1677. ( publiſhed at the ſame tin 


Age or Day of Marriage, and the I. 
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Thar the late Lord Pawlet by Wi 


when the laid Deed was executed) pay 
to his ſaid two Daughters Saſanna ani 
Vere Panlet 4000 /. for their reſpecti 
Portions, to be paid them as the (ai 
Deed directed, and made the ſaid Fand 
Panlet, and the other Truſtees, Exec 
tors. | 

That Vere Pawlet, one of the (ij 
Daughters died, and the Plaintiff hy 
Mother took Adminiſtration to her Eſtat 
and thereby intitles her ſelf to the (ai 
Portions of 4000 J. appointed to be pa 
to the ſaid Yere at her Age or Day of Ma 
riage. 

And the Queſtion now being, Wherthe 
the Plaintiff by virtue of ſuch Admin 
ſtration, is intituled to the Portion of he 
ſaid Daughter Vere, who died before [i 


ſtces ſhould be compellcd to raile t 
ſame out of the Truſt of the lerm ( 
500 Years, which was granted out of t 
Defendant, the now Lord Pawlet, the |! 
fant's Inherirance. 

This Court upon peruſal of Preceden 
declared, they did not find that any 
the Precedents came up to this Cale, a 
conceived there was a great different 
between a Legacy and a Truſt, for that 
Truſt is expounded according to the 


(cl 
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ent of the Party, but a Legacy is governed 
by the Rules of Common Law, and an 
Executor who is to have the reſidue in 
one Caſe, is not of ſo great Regard as the 
Heir, who is to have the Reſidue in the 
other : That this caſe is of general Concern _ 
o all Families, for it was grown a thing for the al. 
of Courſe, to charge the younger Chil- ſing of 4000 
drens Portions upon the Heir's Eſtate, 3 4 
which would not have been charged, but ters, to be 
ſor theſe occaſions of providing for Chil- paid at Age 
dren. And in this Cale, the time of pay- hi Ag 
ment never hapning, but becoming impoſ- one dies be- 
ſible by the death of the Child before the pad n 
Portion was payable, the Plaintiff has no not 14 Tom 
Wright ro demand it: And it were hard for Adminiſtra- 
tis Court to make a Strain againſt the . 
Heir, where the Conſideration Fails, for take Profits. 
which the Portion was given, (viz.) the 
1 Madvancement of the Children; and altho' 
Where were a Will in the Caſe, yet it refers 
to the Deed, and was made at the ſame 
time, ſo that it does not at all alter the 
Conſideration of the Caſe, and it would be 
hard to decree the Payment preſently, for 
that were to wrong the Heir, who is to 
have the proceed of the Money beyond the 
Maintenance until the time of Payment; 
This Court ſaw no ground to take it from 
de Heir at Law, to give it to an Admini- 

ſtrator, who might have been a Stranger, 
and ſo diſmiſs d * Plainrift's Bill. 
Vol. 2. U The 


Settlement, 
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The Precedents uſed in this Cauſe for 
the Adminiſtrators were, Rowley contra 
Lancaſter, Brown contra Bruen, Clotery con 
tra Lampen. 

The Precedent for the Heir, Gold contra 
Em-ry, This Cauſe was heard in Parlia- 
ment, and the diſmiſſion confirmed. 


Moodhall contra Benſon, & al, 36 Car. 2 
fo. 314- 


18 John Wirley deceaſed, being pol. 
ſeſſed of divers Manors and Lands 
for 320 Years, the ſaid Term came 
to the Defendants Adams and Shagburgl, 
in Truſt ' for payment of Moneys, and 
after in Truſt for Edward Colley, Grand- 
ſon of John Wirley for his Life, and after 
his deceale to the Plaintiff Ann, late Wike 
of the (aid Edward Colley, and the faid 
Plaintiff Ann to have 130 J. per Annun 
for her Life, which Settlement was made 
in Conſideration of Marriage, and after the 
Death of Edward Colley, the Truſtees 
were directed ro permit the Heirs Males 
of Edward on the Plaintiff Ann to be be- 
gotten, to receive the Reſidue of the Pro- 
fits, and in caſe of no Iſſue Male of her, 
there is Proviſion for Daughters, and Li- 
mitations over to the ſaid Edward Colle)s 
Heirs Males; and it was alſo declared, 
that in caſe the Plaintiff Ann ſhould' Sur: 
vive 


_— — «Sz —_—_— — " "oy _ —_ _ 
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ot ¶ vive the ſaid Edward, then ſhe to have the 
'l Moiety of the Manor - houſe for her Life; 
. that the Truſt limited to the Heirs Males 
of Edward, and the Remainders thereu 
on depending are void, and the benefit of 
the whole Truſt was in Edward, for that 
the Truſt would not be intailed. 

That by another Deed it was declared 
by the ſaid Edward Colley and his ſaid 
Truſtees, That in caſe the Plaintiff Ann 
ſhould have no Iflue, ſhe ſhould have the 
whole Manor-houſe above the 130 J. per 
Annum, and by another Deed, the ſaid 
* Edward Colley by conſent of his ſaid Tru- 
ſees declared, in caſe the ſaid Edward ſhould 
die, leaving the Plantiff Ann no Iſſue, and 


of the Profits of the Premiſſes over and 
10 above the Rents and Charges payable as 
aforeſaid, then his ſaid Truſtees after his 


beach, ſhould by Sale or Leaſes of the 
bo Premiſſes pay all Debts, and after all 
- Debts paid, to permit the Plaintiff to re- 


ceive the Reſidue of che Profits for her 
0 Life, and after her death to permit the right 

Heirs of Edward to receive the ſame: That 
the Truſt for the right Heirs of Edward 
was void and reverted, and the ſaid Ea. 
vard did afterwards declare, that in caſe 
he had no Iſſue, he intended to leave his 
whole Eſtate to the Plaintiff Ann. 


U2 That 


ſhould not otherwiſe diſpoſe of the Reſidue 
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That the ſaid Edward, 22 Jan. 26 Car 2. 
made his Will in Writing, reciting the A- 
greement in the laſt Deed touching pay- 
ment of his Debts, and after ſome {mall 
Legacies deviſed to his ſaid Truſtees all the 
reſt of his perſonal Eſtate in Truſt, that 
they ſhould pay his Debts as aforeſaid, 
and declarihg his meaning to be, that his 
Executors after his Debts paid ſhould de- 
liver the Overplus to the Plaintiff Ann, 
deducting 5 J. apiece for their Pains and 
all Charges; That Edward ſoon after dy- 
ing the Overplus belonged to rhe Plaintiff, 
and the ſaid Truſtees poſſeſſed the Pte. 
miſſes and the perſonal Eſtate, and the 
Plaintiff Aun having ſince intermarried 
the Plaintiff Moodhall, whereby the whole 
belongs and remains unto him in right 
of his Wife, the ſaid Truſtees ought 
to aſſign to the ſaid Plaintiff : But the {aid 
Truſtees pretend the Truſt and Term a- 
ſoreſaid, doth after the Plaintiff Ann's 
Death belong unto the Detendant Gabriel 


Ciber and Jane his Wife, ſhe being the 


only Siſter and Heir at Law of the ſaid 
Edward Colley ;. That the Defendant Ben 
ſon knowing of the Will and Settlement 


aforeſaid, purchaſed the Premiſſes of rhe 


Defendant Ciher and his Wife, and the 
Truſtees aſſigned to him, 


The 
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The Defendants, the Truſtees inſiſted, 
That their names were uſed in the Mar- 
riage Settlement of Edward Colley, upon 
his Marriage with the Plaintiff Ann, in 
which Settlement was recited a Convey- 
ance made by 7ohn Wirley, whereby he 
did demiſe the Truſts therein mentioned, 
and the Premiſſes in Truſt as to Clark's 
Farm, for ſuch Perſons as he or his Exe- 
cutors ſhould by Will or otherwiſe direct, 
and ſeveral other Perſons upon ſeveral o- 
ther Truſts, and as to ſeveral Parcels of 
the ſaid Premiſſes which the ſaid Defen- 
dant conceived, was the Eſtate lately en- 
joyed by Edvard Colley in Truſt for ſuch 
Perſons as the ſaid Fohn Wirley ſhould di- 
rect, and for want of ſuch Appointment 
to Jane his Daughter for her Life, and af- 
ter to Fohn Coll her Son and Heir and 
his Iſſue Male, and for want of ſuch Iſſue 
in Truſt for the Daughters of the ſaid 
Jane, and after the death of Jane and John, 
Edward was intituled, and he together 
with Sir John Wirley the (urviving 
Truſtees upon Edward's marrying with the 
Plaintiff, did demiſe to the ſaid Defen- 
dants the Truſtees, the Manor-houſe, &*c. 
for the Term of 20 Years in Truſt to pay 
certain Annutties therein mentioned, and 
to permit Edward Colley for his Life to 
receive the Profits of the Reſidue, and in 
caſe the Marriage took Effect, and the 

U 3 Plaintiff 
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Plaintiff Ann ſurvived him, then to pa 
her 130 J. per Annum for her Life, and al. 
ter Edward's Death, to permit the Heirs 
Males of their two Bodies to receive the 
Reſidue of the Profits, and for default of 
ſuck Iſſue Male there is Proviſion for 
Daughters, and ſuppoſes the Reſidue of 
the Profits may be limited to any Iſſue 
Male of Edward, and for want of ſuch 
Iſſue, to permit the Defendant Fare and 
Ann ſince deceaſed Siſter, of the ſaid Ed. 
ward, to receive the Profits of the Eſtate 
as the Deed expreſſes, and that he remem- 
bred no other -Agreement than whar is 
mentioned in the ſaid Deed, and ſets forth 
the Deed of 21 Jan. 26 Car. 2. whereby 
bhe ſaid Defendants, the Truſtees were in- 
tituled by Sale or Leaſes to pay Debs, 
and aſter payment thereof (if the Plain- 
tiff Ann ſhould be then Living) ſhould 
permit her to receive the Reſidue of the 
Profits for her Life, and after her Deceaſe 
the right Heirs of Edward to receive the 
{ame ; that after the time of executing the 
laſt mentioned Deed, the ſaid Edward 
made his Will, and after ſome Legacics 
took notice of the ſaid Deed bearing date 
the day before, and it was declared there- 
by, that the Defendants, the Truſtees 
ſhould out of the Profits pay all his Debts, 
and being fearful thoſe Profits ſhould not 
do, did deviſe to them all the reſt of his 
| , perſonal 


. 


r err 


%! 
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perſonal Eſtate, and made them Execu. 
tors, and after Debts paid the Reſidue to 
the Plaintiff Ann. That Nov. 1676, Ed. 


ward Colley died, after which the ſaid De- 


ſendant proved the Will, and, entred on the 
Eſtate; But the Defendants Ciber and Jane 
his Wife inſiſted, That the ſaid Defendant 
7ane being the only Siſter and Heir to Ea- 
1rd Colley, are after his Debts intituled to 
the Premiſſes for a long Term, to com- 
mence after the Death of the Plaintiff Ann, 
and have ſold their intereſt to the Defen- 
cant Benſon. Os 
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A Term in 


Upon reading the ſaid Deed and Will, Groß, and 
the Lord Keeper North was of Opinion, nor to be en- 
that the (aid Term fo as aforeſaid created, failed. 


was a Term in Groſs, and ſo not capable 
of being intailed, and therefore it could 
not deſcend to the Heir of Edward Colley, 
bur that the ſame ſhould be liable to the 


Payment of his Debts, and that the Plain- 


itt Ann ſhould hold the 130 J. per An. for 
her Life, and after the (aid Debts paid, the 


Plaintiff Ann ſhould receive the Profits of 


the whole Eſtate for her Life, charged with 
the ſaid Annuity, and the ſaid Plaintifls 
were to redeem the Mortgage to the De- 
fendant Woodward: But as to the Reſidue 
of the laid Term, after the Death of the 
Plaintiff Ann, and Debts paid, how the 
lame ſhould be diſpoſed of, a Caſe was or- 


deted to be made. 


U 4 4 


' ings being opened, as alſo the Defendan 


A Reſidue of 
a Term after 


Debts paid, 
and a Life 
determined, 
Decreed not 
to the Refi» 
duary Lega- 
tee, bur to 


the Heir. 


and the Defendant Benſon who purchaſe: 
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A Caſe being ſtated, this Cauſe came 
to be heard thereon before the Lord Chan. 
cellor Fefferies, and all the former plead. 


Ciber's Croſs, Bill, which was to this E. 
fect (vix.) to have the ſaid Term of 820 
Years to attend the Inheritance, and th 
Caſe ſtated, appearing to be no otherwiſ 
than before is ſer forth. 

His Lordſhip on reading the ſaid Deed 
and Will, the Queſtion being, who ſhal 
have the Remainder of the Term in th 
ſaid Leaſe, whether the Plaintiff Ann x 
Reſiduary Legatee, or whether ſhe ſhall 
have only an Eſtate for Life, his Lord(hip 
declared, that the Deed and Will do make 
but one Will, and by them there was nf 
more intended to the Plaintiff Ann, thai 
an Eſtate for her Life, and that ſhe oughdif 
ro enjoy the whole Manſion-houſe c 
pertin during her Life, and alſo the Over 

lus of the Profits of the Reſidue of th 
faid Eſtate after Debts and Legacies paid 


| 
\ 


the Inheritance of Ciber, to enjoy the ſame 
diſcharging all things as aforeſaid, 


H 


Reports in Chancery. 


im 

” fo. 799. 4. f. le., 3.9, 242: 
15 [ HAT the Plaintiff Grace Hall being Will. 
820 Daughter of William Knight decea(- Revocation. 
the, who was Son of Suſanna, one of the 
wilWilters and Coheirs of Thomas Brideer de- 


aſed, which ſaid Thomas Bridger bein 
ized in Fee of Lands in Binſtead ab 
ddleton, and having no Children, made 
is Will in 1663. by which he gave all 
is Lands in Binſtead to the ſaid Thomas 
night, (Son of the ſaid Willi. Knight) 
id the Heirs of his Body, and for want 
We (uch Iſſue, then to the Plaintiff Grace, 
d the Heirs of her Body, with Remain- 
ers over, and by the ſame Will, deviſed 
e Moiety of the Lands in Midaleton, to 
e ſaid Thomas Knight, and the Heirs of his 
ody, with the like Remainders over, and 


« Bridger mortgaged the ſaid Lands in 
4 2 er and his Heirs for 
oo. and the ſaid Bridger repayed the 500 
and had the * deltwered up and 
ncelled, but no Reconveyance of the 
nds, and that the ſaid Comber after that, 
vas but a Truſtee for Bridger the Mort- 
zagee, Who in 1682. declared, that the 
Will he made in 1663. ſhould ſtand, and 
& his laſt Will, and then died: Bur the 
| Defen- 


H 


MWometime after the ſaid Will, the ſaid Tho- 
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Defendant Dench having got the cancel 
Deed in his Cuſtody, and the Plainti 
bringing an Ejectment under the Title ( 
the Will, got a Verdict for the Land 
in Midale ton, but the Defendant att 
Tryal, ſetting up a Title in the Defend; 
Comber, upon the cancelled Mortgage { 
the Lands in Binſtead, a Verdict paſſe 
for the Defendant, ſo to have the fa 
Mortgage Decd delivered up, and t 
Plaintiff to enjoy the Premiſſes accordiij 
to the ſaid Will, is the Bill. 

The Defendants as Coheirs at Lawt 
Bridzer, inſiſt, That the Teſtator Briay 
never intended that the Eſtate ſhould go! 
that Will directed, in regard he ſoon aſt 
the ſaid Will, mortgaged the ſame to ( 
ter, and beſides the Legatees and Exec 
tors in the (aid Will, were moſt of ther 
Dead before the {aid Bridzer, and t 
Mortgage-money was not paid till aftert 
Eltate forfeired, and that the Mortgag 
to Comber, was an abſolute Revocation 
the ſaid Will, and upon an Ejectme 
brought by the Plaintiff under the lay 
Will, the Defendants obtained a Verdi 
for the Lands in Binſtead, wherein 
Validity of the ſaid Will was in Itfuc. 

The Plaintifts inſiſted, That the Verdi 
obtained by the Defendants as aforclai' 
was, by reaſon the Title in Law was 


Comber the Mortgagee, and not * 
a 


* "as ? — — — 25 
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W:lidicy of the Will, and that a Verdict 

1 been had in Affitmation of the ſaid 

l for other Lands therein mentioned 

| the Teſtator was in Poſſeſſion of the 

emiſſes at the time of his Death. 

This Court (the Defendants inſiſting to 

re it tryed at Law, whether a Revo- 

jon of the ſaid Will or not) declared 

e was no Colour to direct any I rial 

Law in this Caſe, for that on reading 

"of Proofs, it plainly appeared, that the 

ator expreſsly declared, the ſaid Will wen the 
uld be his laſt Will, and that upon Mortgage. 
h an expreſs Proof, it would be vain to money 1s 

ect a Trial at Law, and declared, that 2 1 
en the Mortgage- money was paid, the and his Heirs 
utgagee and his Heirs immediately from . 1 > rn 
WW: time, became Truſtees for the Mort- ge gor and his 
Wor and his Heirs, and the Court having Ha 
lidered of ſeveral Precedents, as well 


tient as Modern, which were full in the A win, 8 


ag, that notwithſtanding ſuch Revoca- after chat a 
1 0 q 01 tgage 
on WF yer there was a Republication of the [58% 


|, and that the ſame was a Republica» republithed 
n of ſuch a Nature, that made the ſaid it's a good 


dil 2 good Will, and decred the Defen- Wb 2nd - 
t Grace, to enjoy the Premiſſes accord- 

. to the ſaid Will. 

rdi{ bis Cauſe came to be Reheard before 

ela Lord Chancellor Fefferies, who was 

as MW! latisfied with the Republication, and 

n ii fared, that notwithſtanding the ſaid 

Val Mortgage 
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Executrix 
dies before 
the Teſtator, 
there ſhall . 
be Admini- 
ration, cum 
Teſtamento 
annex”, 
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Mortgage, the Will was a good Will, an 
not revoked, and confirmed the forme 
Decree. . | 


Pullen contra Serjeant, 36 Car. 2. are 


I 

JEE Bill is to have a diſcovery of thMyhc 
1 Eſtate of Ann Nurſe deceaſed, an lu 
a Diſtribution to be made, and the Plain but 
tifls to have their Proportions thereof ba 
they being next of Kin to the ſaid 4er 
Nurſe, (viz.) the Plaintiff Ann, Wife ¶ dec 


the Plaintiff Pullen, Siſter by the Mother 
{ide of the ſaid Teſtatrix Ann Nurſe, an 
the other Plaintifls, are of the ſame De 
grees of Conſanguinity, and ſo are intitu 
led to their equal Shares of their petſon 
Eſtate, and the ſaid Ann Nurſe, made 41 
the Wife of William Flodges Executrix, Wh 
died before the ſaid Ann Nurſe, and th 
{aid Ann Nyrſe died without altering of he 
Will; That after her Death, the Deſe 
dant Serjeant a Relation to rhe ſaid As 
Nurſe, took Adminiſtration of the (aid 47 
Nurſe's perſonal Eſtate. 

The Denfendant inſiſts, That he being 
only Brother, and one of the neareſt Rt 
lations to Ann Nurſe the Teſtatrix, and hc 
ſaid Executrix dying before ſhe Admin 
{tred with the Will annexed, and paic 
Debts and Legacies, and is 1 wa 

. | r1butt 
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Miribute as the Court ſhall direct, and craves 

the Direction of the Court, whether the 

Plaintiffs being of the Half- blood, ſhall 

have equal Proportion with the Defendant 

1nd others of the whole Blood. 

This Court declared, That the Plaintiffs They of ＋ 
who are of the Half. blood to the ſaid Ann fray have 2. 
„, were equally intituled to a Diſtri- qual Share 
hucion of the ſaid Eſtate, and to an equal * 1 
Hare with the Defendant Serjeant and o- with thoſe 
mers, who are of the whole Blood, and - 08 whole 


decreed the ſame accordingly. a 


Keale contra Sutton, 36 Car. 2. 
fo. 773. 


T HE Defendant being arreſted in the 4 SN 
Marſhall s Court, for matters ariſing for Arreſting 


in Berkſhire, out of the Juriſdiction of that rg _ 


court. This Court granted a Prohibiti- for matters 
on, which being diſobeyed, an Artach- ariſing in 
ment was ordered againſt the Perſons diſ- ; 
Wobcying the ſame, and the Defendant to 

proceed upon the ſame. | 


Carvill contra Carvill, 36. Car. 2. 
| fo. 142. 


| T HAT the Teſtator Robert Caruil made win. 
his Will, the fifth of June 1675. and 
therebygave the Plaintiffs ſeveral Legacies, 


nd alſo Legacies to the Defendants, ag 
e 
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heriſon of the Defendanc, the Heir at 
aW. 


eſtator died after the {aid Act, wiz. De- 
„%% 1678. yet the Will was made long 
efore the 24th of June 1677. and fo is 
ot within the Intention of the ſaid Act, 
d that though no Perſon be in expreſs 
Vords named to ſell the Lands, yet the 
ale ought to be made by his Executors, 
nd the Heir ought to be compelled to 
in in the Sale. 


The Defendant the Heir inſiſted, That 
ough the Will might be our of the Pro- 
jon of the Act, being made before the 
aking of the Act, yet there is no good 
roof, that any ſuch Will was made or 
bliſhed by the Teltator,” 


J 


lue, Deviſavit vel non dtuiſavit, and a 
dict paſſed for the Plaintifl. 


This Cauſe coming to be heard on the 

Juity reſerved, and this Court being ſa- 

fied with the Verdict which was (viz) 
hat the ſaid Robert Carvill the Teſtaror, - 
make and publiſh ſuch Will, and there - 

_ the ſaid Lands to be fold as a- 

eſaid. 


This 


But the Plaintifls inſiſted, Though the 


This Court directed it to Law on this Wil, or not 
Will. 
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Lands devi- This Court upon reading the Will, de. 
ſedtobeſold, creed the ſaid Lands to be fold by the (aid 


d — i 
beate e Fn Executors, and the ſaid Legacies to b 


the ſame, Ex- paid thereout, according to the ſaid 
ecutors de- 


creed to ſell. Will. 


* 


Norton contra Maſcal, 36 Car. 2. 


fo. 544. 
A voluntary 
3 H E Suit is to have a voluntary 4. 
performed. ward performed, the Defendant in- 


ſiſted, It being a voluntary Submiſſion o 
the Parties, and the Reference not dired- 
ed by this Court, the award was Void 
and ought not to be performed and de 
murred by the Plaintiff's Will. 

The Maſter of the Rolls ordered Prece 
dents, and upon reading of the Award 


declared, he {aw no Cauſe to relieve th: 


Plaintiff, but diſmiſſed the Bill. 
This Cauſe was Reheard by the Lor 
Chancellor Fefferies, who declared, hefai 


no cauſe why the ſaid Award ſhould b. 
impeached ; but it was fit that the ſam 


ſhould be performed, being in part ex: 


cuted and aſſented unto, and decreed tht 


{ame to ſtand confirmed, and the Defer 
dant to perform the ſame. 


REPORT) 
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Attorney General contra Vernon, 1 Fac. 2. 
fo. 389, 


H Eſcope of the Information in this Information 
Cauſe being to ſer aſide Letters _ = 
Patents obtained by the Defendant Nada 

Vernon, in the Names of the Defendants Foreſt, 
Browne and Boheme, in nature of a Grant 
or Contract under the Seal of the Dutchy 

of Lancaſter, of the Honour of 7. _ 


Vol. 2. A 2 


Grant ob- 
tained per 


Reports in Chancery, 


and Foreſt of Needweod, at a great under. 

value, wherein his lace Majeſty was ſur. 

prized; His Majeſties Attorney General 

by Information ſetting forth, That his late 

Majeſty being ſeized in Fee in right of his 

Crown, as parcel of his Dutchy of Lan 

caſter, of the ſaid Honour of Tudtury, of 

the value of 2000 J. per Annum, and all 

of the Benefit of Timber Trees, Woods, 

&c. of the Value of 30000 J. whereon 

the Defendanis commit Waſt, pretending 

Title ro the Premiſſes by Grant of the 

Crown from his late Majeſty, whereas 

ſuch Grant was unuſually obtained, and 

by ſurprize, for that about Sept. 1683. 

for ſome ſmall Sum, and getting ſome 

intereſt in Ground at Sheerneſs, to the 

value of about 5oo /. and endeavouring 
to value the Lands at Sheerneſs at 30001 
in October following they did prefer a 
Petition for the ſaid Grant, and obtained 
a Reference thereof to Sir Thomas Chichley, 
Chancellor of the -Dutchy, and haſtily 
obtained a Report in November, and 
within two Days after the Report, a 
Warrant was ſigned for paſſing the Grant, 
though endeavours were uſed to - ſtop it 
by Command from his late Majeſty, and 
the Lords of the Treaſury, the 19th of 
the ſame November, and particular Appli- 
cation made to the Chancellor of the 
Dutchy, he then deny ing he knew hay 
| Ol, 
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of, and it was not known that any Grant 
was thereof, till the particular thereof 
was found in a Scrivener's Shop about a 
Month after the paſſing thereof, contrary 
tothe Courſe of the Dutchy, there being 
no ſuch Grant yet Regiſtred or Inrolled, 
to the Prejudice of his Majeſty, and the 
Nobility and others, having Dependency 
there, the ſaid Defendant having given 
untrue Particulars of the moſt profitable 
Matters thereof, to the Value of ſome 
Thoufand Pounds, wherefore the ſaid 
mw ought to be delivered up to be can- 
celled, 

The Defendant Vernon inſiſted, That 
the Defendants having long Leaſes of the 
laid Premiſſes unexpired of a great yearly 
Rent, and alſo Offices within the Pre- 
miles, upon which hath been expended 
great Sums of Money in Buildings and 
Repairs, whereby his Majeſty's antient 
Rent hath been much increaſed ; and the 
Defendant Yernon being informed of ſome 
Endeavours uſed to obtain the Reverſion 
in Fee of the (aid Premiſſes, he petitioned 


his "Majeſty in September 1683. in the 
Name of the other Defendant Browne, to 


prevent a Merger of the ſaid Leaſes, and 
on the 29th of rhe ſaid September obtained 
a Reference, to the Chancellor of che 
Dutchy of Lancaſter, and 19 November 
1683. rhe ſaid Chancellor made a Report, 

Aaz and 


355 


KBK OT 7 r .... 
2 = — a —_ — — _= - 
= Y — 
= L — — 75 * — - * » % 
n, YO . 5 — a — — 
= * £ = - A OY 


a”. 4 
- 
W 2 


356 


and thereupon 20 Nov. 168 3. his Majeſt | 
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ſigned a Warrant, dated the 19th of: 
ſame Month, authorizing the Chancell 
to make a Grant of the Premiſſes: Th 
thereupon the Defendant Vernon, by Dex 
20 Nov. 1683. between his late Majelſ 
of the one part, and himſelf on the oth 
did ſell unto his Majeſty all thole | 
Acres in the Iſle of Sheppey, whereon h 
Majeſty's Fort of Sheerneſs is built: Th 
in conſideration thereof, and 7900 l. pai 
by the Defendant for his Majeſty's U 
his ſaid Majeſty 21 Nov. granted uni 
the Defendants Browne and Boheme, 
Truſt for the Defendant Vernon, all ti 
ſaid Premiſſes. | 
And the ſaid Defendant Vernon inſi 
That the ſaid Patent paſſed regularly, a 
is effectual in Law, and ought not to 
impeached, the impeachment whereof h 
ing in Derogation of other his Majelli 
Grant, and the Conſiderations is equis 
lent to the Grant, his Majeſties Fayo 
being an Ingredient thereunto, and t 
Premiſſes mightily over-yalued by t 
Surveyor, and the ſaid Patent was | 
with a Scrivener, whereon to raiſe 10000 
bur the ſame was not thought a ſufficicah 
Security for ſuch a Sum: That the Dt 
fendant Browne for 10300 J. hath pu 
chaſed the ſaid Premiſſes of Vernon, 4 
inſiſts on the ſaid Grant as good in Lai 
al 
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nd is adviſed that this Court will be 
ender in examining the Methods of the 
aſling the ſaid Grant, when it hath 


ceived the allowance of the proper 
Officer, by having the Seal affixed to 


. 
His Majeſties Council inſiſted, That og 

his Suit is properly brought in this Court Bill, proper 

yy Engliſh Bill, to be relieved againſt the *2. 94 

id Grant or Patent, and that no Scire nr 

wias can be brought in the Dutchy, or Patent not 

1 this Court for the Reverſal thereof, Reverſable 

nd if a Bill or Information (as this cafe ?j7, ** e. 

) ſhould not be admitted, his Majeſty 

Would be in a worſe Condition than any 

his Subjects, conſidering the great over- 

alue, and the quick, haſty, and unuſual 

anner of paſſing the Patent, contrary 

o all Patents of that Nature, it paſſing 

either by Privy Seal, Privy Signet, or 

Way immediate Warrant, but the Chan- 

ellor of the Dutchy acted therein in all 

apacities, and paſſed the Grant after 

otice and freſh Purſuit by his late Ma- 

Welty for recalling the ſame, and expreſs 

= a that no Money ſhould be re- 

Wcived, 

This Court, aſſiſted with ſeveral Judges, 
vere all clear of Opinion, That this Suit 

Was proper by Engliſh Bill, and that the 

Watent could not be annulled or made 

Void by Scire facias, or otherwiſe, at tho 

Aaz Comp 
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' Common Law, and the Bill being to hay, 
remedy for his Majeſty, againſt Fraud 
Suprize and Deceit, which their Lord 
ſhips declared was made out, and th; 
the King was moſt grofsly deceived an 
abuſed as to the Value, and that therefors 
his Majeſty ought to be relieved in thi 
Court, or otherwiſe he would be Rem: 
dileſs, and ſo in a worſe Condition than 
any of his Subjects in a caſe of this N; 
ture; and this Court with the ſaid Judges, 
taking into Conſideration the excelliy 
Over-yalue which was offered to be made 
good by the Surveyor, the Surprize and 
Deccit, and the ſpeedy and unuſual paſſing 
the ſaid Grant, and that no Money waz 
paid till the Grant was ordered to be ſlop d 
and directions for this Proſecution, which 
was before Livery and Seiſin. 

This Court declared, and was fully ſa- 
tisfied, That in this caſe his Majeſty ought 
to be relieved, and the (aid Grant ſet + 
{ide and made Void, and decreed the ſame 
accordingly, and the Inrolment thereof in 
the Dutchy Court vacated, and the De- 


Crane and fendants to procure thoſe in whom the E 


Torolment in ſtate in Law is to Re-convey unto his Ma- 
the Dutchy- jeſty, and the Defendants at liberty to ap- 
hw kt wi ply to his Majeſty, for to have the Mo- 
Patentces de- ney paid back, which was paid to Sir T- 


 ereed to Re. mas Chichley and Cuxton, as aforeſaid. 


Beckford 


convey to 


the King. 
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v4 

a Beckford contra Beckford, 1 Fac. 2. 
0 fo. 196. 

a 


8 T HAT Richard Beckford Citizen and 

L Freeman of London, had ſeveral 
Children, and by his Will in Writing af- 
ter Debts and Funeral Charges paid, ap- {jv 
pointed one full third part ot his perſonal i 
Eſtate to the Plaintiff Frances Beckford his 
Relict, according to the Cuſtom of the 
City of London, and declared that Frances 
and Elizabeth, two of his Daughters, had 
been fully advanced in his Life-rime, and | | 
that Mary and Jane, two other Daughters 1 
had not, and directed they ſhould bring | 
their Portions they had received, into the 11 
third part of his perſonal Eſtate, belong- 
ing unto his unpreferred Children, and pl 
ey ſhould have equal Shares with his un- i 
preferred Children. | i 
ä Now the Queſtion between the Plaintiff 1 

Frances, and the unpreferred Children how | "| 

the ſaid Eſtate ſhould be divided by | 

the Cuſtom of London, rhe Plaintiff Frances 

inſiſting, that the Children not fully ad- 

vanced, ought to bring what they had re- 

ceived into the whole Eſtate, and then ſhe 

ought to have one full third part of 

the whole perſonal Eſtate, inſiſting, That 

every Widow of a Freeman, ought by the 

Cuſtom of London, to be indowed with 
aA a 4 one 
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one full third part of the whole perſonal M * 
Eſtate. | 


This Court declared the Cuſtom to be, the 
Tar, That the Teſtator's two Children, Mary the 
dren by the and Faxe, who were not fully advanced, Min 
Cuſtom of were to bring what they had received into if 
RS what Hotch-potch with the Orphanage thirds, Wof 
they had re- after the Eſtate is divided into thirds, and Mof 
ceived into not into Hotch-potch with the whole E: Nai. 


Hotch-potch a | 
with the Or- ſtate, and decreed accordihgly. and 


phanage 
Thirds, after And what hath been received by any 
divided into one, more than their Share and Lega. 


Thirds, and ,: « | 
nor wich the ies, is to be repaid, as the Maſter ſhall 


whole E- appoint. 


Kate. | | 
Halliley contra Kirtland, 1 Jac. 2. Wi 
fo. 566. 1 
Mortgage. ＋ H AT John Park mortgaged Lands to WR: 


the Defendant Airtland for 60 l. and 

was allo indebted to the Defendant Sander- 

| ſon 50 l. on Bond, and the ſaid Kirtland 

wanting his Money, aſſigned the faid 

Mortgage to the ſaid Sanderſon, ſo that 

Sanderſon on payment to him the Money 

paid to Airtland, on the ſaid Mortgage, 

and his 501. on Bond and Intereſt, is wil- 

ling to re-convey to the Plaintiff, which 
he refuſes to do, TY 


> This 


a W w „„ , © 
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This Court in as much as the Eſtate ſo The Plaintiff 
reſted in the Defendant as aforeſaid, is a %*<reed to 
Chattel Leaſe, and fo liable to Debts, and Ts FS 
the Defendant having an Aſſignment of well as the 
the Mortgage, and his Debt on Bond be- — 4 
ng 2 juſt Debt, declared, that the Plain- Redemption. 
tiff ought not to be let into a Redemption 
of the ſaid Mortgage, but upon paymenr 
of the ſaid 50 l. and intereſt due on the 
aid Bond, as well as the Mortgage-moncy, 


and decreed accordingly. 


Coltman contra Marr, 1 Fac. 2. 
to. 566. 


T His Court would not Rehear a Cauſe No re- hear: 
after decree ſigned and inrolled, not- ing after a 


withſtanding the ſaid Cauſe had been o- and d. 


ed and in- 


pened ſince the Inrollment, in order to rolled. 
Re· hearing, and diſcharged the Order for 
Re-hearing. 


Jones & a contra Henley, 1 Fac. 2. 
fo. 995. 


1 Robert Henley by Will gives 100 l. Legacies 
a piece to all his Servants, which Will 
is dated the roth of November 1680. 
and Sir Robert lived afterwards till the 7th 
of Auguſt 168 1. but made no Republica- 
tion of the ſaid Will, and the Plaintiffs 
as Seryants to Sir Robert demand 100 /. 
2 
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a piece Legacy : That theſe Servants, (vis. 
Jones, Clerke, Meete, Serle, and Hanbun, 
were all Menial Servants before the 1oth 
of November 1680. and ſo continued till 
the 7th of Auguſt 168 t. That theſe Ser. 
vants, (viz.) Litchfield, Davies, Deacon, 
Booth, Noon, &c. were all Servants at the 
time of his Death, but were not in his Ser- 
vice, at the time of making of the Will; 
that Cook and Fawkes were both Servants 
at the roth of November 1680. but be 
fore the 7th of Auguſt 168 1. were diſcharg: 
ed from his Service: That William Harri. 
ſon was a Menial Servant the 1oth of N- 
vember 1680. but died before the 7th of 
Auzuſt 1681. That Caſtilian Goddard, &. 
were Servants at large, but not Menial, 
( viz.) as Steward and Bailiff before th: 
roth of November 1680. and fo continu- 
ed till the {aid 1681. bur did not Inhabit 
in the Houſe : That Stranger and Long were 
Chairmen, and agreed with after rhe (aid 
1680 at 20 s. per Week: ſo 

The Plaintiffs inſiſt, That ſuch that 
were his Servants at the time of his Death, 
ought to have the Benefit of the ſaid De 
viſe 


But the Defendant inſiſted, That none 
of the Plaintifts can be any ways intitu- 
led to thar Benefir, but only ſuch as were 
Menial Servants, before the publiſhing o 


the ſaid Will, and did ſo continue all along 
ro 
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to be Menial Servants, and live in the 
Houſe with him, to the time of his 
Death. 

This Court declared, that none of the who are Ser. 
ſaid Plaintiffs, but ſuch as were Servants vants capable 
to the ſaid Sir Robert, before the making Iegacies by 
the ſaid Will, and did ſo continue to be 9 
Servants to him, until the time of his _ of a 
Death, could have any Pretence to the keg 
ſaid Legacy, and ſuch only as were his &c. 
Menial Servants, and lived all along in 
the Houſe with him, from before the 1oth 
of November 1680. until the 7th of Auguſt 
i681, and no others, and ordered that 
Jones, Clerke, &c. only, and no other of 
the Plaintiffs be paid their Legacy of a 
100 l. a piece by the ſaid Defendant, and 
ordered the Bill as to all the other Plain- 
tits, to be diſmiſſed. 3; 


Fenwick, & al contra Woodroffe, & al 
I Fac. 2. fo. 400. 


HAT Doctor Smal mood deceaſed, by Agreement 
Deed in 1672, conveys the Land on Marriage 

and Premiſſes to Truſtees and their Heirs, 4 "aq 

to the uſe of himſelf for Life, Remainder 

to Theophania his Wife for Life, Remainder 


io Mary their fole Daughter, and the 


Heirs of her Body, Remainder to his own 
right Heirs, with a Proviſo, That if his 
id Daughter Mary, ſhould then after 

1 Marry 
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Narry in his Life · time without his Privity 
and Conſent firſt had, then all and every 
the Uſes and Limitations therein mentioned 
and made ſhould ceaſe and be utterly void, 
That the ſaid Mary did intermarry with 
Sir John Lloyd, in the Doctor's Lite-time 
with his Conſent, who upon a Settlement 
made on the ſaid Mary was to have 
2000 l. Portion, 1500 J. whereof was to 
be laid out in Lands for increaſe of Mary's 
Jointure, and that ſhe had Iſſue by him 
the Plaintiff Ann, That Sir John Lloyd 
died, and the ſaid Dame Mary intermar- 
ryed with one Hatchinſon, without the 
Conſent, good Likeing, or Privity of the 
ſaid Doctor Smalwood her Father; That in 
1683,the ſaid Doctor Smalworddicd, having 
by his Will in 1683, made the Defendant 
James Smalwood and others Executors, and 
thereby deviſed and ſetled his Eſtate Real 
and Perſonal, (viz.) according to his Set- 
tlement formerly made, he gave his ſaid 
Daughter Dame Mary all his Lands du- 
ring her Life, if his Executor fhould ſo think 
fit, and in caſe they ſhould not to his Grand- 

child Ann Love, and in caſe of failure to his 
Grandchild , Theephania Hutchinſon du- 
ring her Life, and in caſe of failure to his 
Nephew, the Defendant Fames Smal wood 
for ever: And his perſonal Eſtate,as Money, 
Books, Plate, &c. to be divided amongſt 

his ſaid Daughters, Grandchildren and 
8 | Nephew 
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Nephew James Smal wood at the Diſcretion 
of his Executors, ſo to have the ſaid 1 500 l. 
which reſted in Dr. Sal mood's Hands, be- 
ing part of 2000 J. Portion, covenanted 
by Dr. Smal mood to be laid out in Lands 
by the ſaid Doctor for increaſe of Mary's 
Jointure aforeſaid, to be laid out accord- 
ing to the Doctor's Covenants; and to 
have the Benefit of the ſaid Settlement in 
1672, is the Plaintiff Bill. 

The Defendant James Smalwood pleads, 
and claims a right to the Eſtate of Doctor 
Smal wood by his Will, and by the ſaid 
Deed of 1672, the ſaid Dame Mary ha- 
ving by her Marriage with the {aid Hut- 
chinſon in the Doctor's Life-time, without 
his Privity or Conſent, broke the Condi- 
tion, by which ſhe was to have enjoyed 
the Lands in that Settlement, and prays 
the Judgment of this Court, the Eſtate 
being limited to him as aforeſaid: And he 
further pleads and inſiſts, That Dame 
Mary ought not to have any Diſcovery of 
the Writings of the Doctor's Eſtate, be- 
cauſe he the ſaid Fames Smal mood, and the 
other Defendant Woodreff have not yet con- 
ſented, that ſhe ſhould have any part of 
the Doctor's Eſtate, which power was 
250 them by the Doctor's Will as afore- 
aid; and whether he and the other De- 
fendant ought to conſent as aforeſaid, ſub- 
mits to this Court. 


But 
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Lands ſetled But the Plaintiffs inſiſt, That they ad- 
8 mit ſuch Proviſo in the Deed of 1672, 
ſhe Marry that in caſe the ſaid Dame Mary ſhould 
by c-ynſent, Marry in the Life. time of the Doctor with- 
rics by Con-. out his Privity, Conſent and Liking, then 
ſent, after all and every the Limitations therein ſhould 


* —— ceaſe and be Void: But inſiſt, That the 
Husband Marriage between Sir John Lloyd and 
den Con. Dame Mary was concluded by the Doctor 
cond Mari. himſelf, as appears by the ſaid Articles, 
age is no and that they married with the Doctor's 
ny og the good Liking, Privity and Conſent, ac- 
ccorqding to the ſaid Condition, and inſiſt, 
That Dame Mary's ſecond Marriage with 
Hutchinſon was not without the Conſent, 
Privity and good Liking of the ſaid Do- 
ctor; and inſiſt alſo, that the ſaid Provi- 
ſo by Dame Mary's firſt Marriage was ful. 
ly performed, and the Eſtates in and by 
the ſaid Settlement granted, abſolutely ve. 
ſted according to the Limitation declared 
and contained, ſo as the {aid ſecond Mat- 
riage of Dame Mary with the ſaid Hut 
chinſon, if it had been without ſuch Con- 
ſent could not have diveſted the ſame, 
and therein crave the Judgment of this 
Court. = 

This Court declared, That the firlt 
Marriage of Dame Mary being by her Fa: 
Z ther's Conſent, her ſecond; Marriage tho 
5 it had been without his Conſent, could be 
no breach of the Proviſo or n 

t 


Reports in Chancery. 


the firſt Settlement, and decreed the De- 

ſendants, the Executors of Doctor Smal- 
% to account for all the perſonal Eſtate 

of the ſaid Doctor, and the Rents and Moneys de- 

Profirs of the real Eſtate, and if perſonal 3 * 
Eſtate ſufficient after Debts to pay the Land, ac- 
1500 J. then they are to pay the ſame to x. » 
the Truſtees, which they are to lay out greement. © 
in a purchaſe of Lands, according to the 


Deed of the 18 Auguſt 1683. 
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Com Winchclſea ch aÞ contra Dom Norcloffe 
& 4 1 Fac. 2. fo. 1026. 


HAT Aatherine, late Counteſs of Win- AR of parli. 
chelſea the Plaintiff the Earl's late gnentforthe 
Nife, had three Husbands Succeſlively, of "31507 ol 
viz.) Liſter her firſt Husband, by whom Eſtates. 
ſhe had Iſſue, the Defendant Chriſtopher 
ter, Sir John Wentworth her ſecond 
usband, by whom ſhe had Iſſue Thomas 
ent rorth, ſince deceaſed, and rhe Defen- 
lant John Wentworth, and the Plaintiff the 
arl her third Husband, by whom ſhe had 
ſue the ſaid Lady Fatherine, and the 
Plaintiff the Lady Elizabeth : That the 
ad Wentworth had a real Eſtate by de- 
cent from his Father, out of which, after 
is Father's Death, there was payable to, 
Ir to the Ule of the ſaid Thomas, ſeveral 
ms of Money, for Rents, Fines and 
rofits. That in 1684. the ſaid 9 
1 
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died Inteſtate, leaving no Wife or Child d 
but leaving the Defendant Chriſtaphe i ri 
Lifter, John Wentworth, the Lady Aath tt 
rine, and the Plaintiff the Lady Elizabeth 


his Brothers and Siſters, who being the 
next of Kin, in equal Degree (his Mothe 
the ſaid Counteſs dying in his Life. time 
they by virtue of the late Act of Parli; 
ments, for ſelling Inteſtate Eſtates, became 
inticuled to the Surplus of the ſaid Th 
mas his perſonal Eſtate, to be equally d 
ſtributed, and divided amongſt them,(viz. 
to each of them a fourth part thereof; tha 
before any Diſtribution made, the Lad 
Katherine died Inteſtate, and Adminiſtr 
tion of her Eſtate was granted to thi 
Plaintiff the Earl her Father, who by vir 
rue thereof, and of the ſaid Act of Parlia 
ment, ought to have the ſaid Lady I 
therine's fourth part of the ſaid perſon; 
Eſtate of the ſaid T homas Wentworth hi 
Brother, and the Plaintiff the Lady E 
zabeth, ought to have another fourth part 
but the Defendants pretend that part « 
the ſaid Thomas his perſonal Eſtate, w: 
in his Life · time inveſted in the purchaſe 
Lands, which were conveyed to him ani 
his Heirs, and ought to deſcend to 
ſaid Fohn Wentnorth, as his Brother ani 
Heir, and the ſaid Money ought to be 3 
counted as part of his perſonal Eſtat 
whoreas if any ſuch Purchaſe were mad: 
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che ſame were without his Conſent, and du- 
„ning his Minority, when he had no power 
so direct the lay ing out thereof, and the 
lands in Equity, ought to be accounted 
part of his perſonal Eſtate, of which the 
fl Plaintiff ſeeks to have their Shares. 

The Defendants inſiſt, That the Defen- 
dant Fohn Wentworth only was of the 
whole Blood, the reſt being but of the 
Half-blood to him only, and leaving the 
Defendant Dame Dorothy his Grand-mo» 
ther, by the Mother's fide (viz.) Mo- 
ther of the (aid Counteſs, who conceives 
her (elf to be intituled as Grand-mother 
to an equal Share with any of his Bro- 
thers and Siſters; and inſiſts, That the 
ſaid Lady Katherine dying within leſs 
than a Year after the Inteſtate Thoma: 
8 Wentworth, ſhe was not by the ſaid Sta- 
i tute, inrituled to any ſhare of the ſaid 
perſonal Eſtate, her 1 Right being 
meerly a thing in Poſſibility and Expe- 
Ration, which vaniſhed by her Death 
within the Year: And the Defendants in- 
fiſt, That the Counteſs before her Marri- 
age with the Plaintiff che Earl (viz.) in 
1673. granted Lands to Truſtees for 21 
Years, if the ſo long lived in Truſt our 
of thoſe Lands, a 
Sir Fobn Wentworth, to pay her 200 l. per 
u Annum, till the ſaid Thomas was 12 Years 
al of Age, for his Maintenance, and aſter till 
= Vol. 2. B b 11 


other Lands late of 
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21, ſo much as the ſaid Truſtees thought 
fir, and the Reſidue for the Benefit of the 
ſaid Thomas, his Heirs and Aſſigns : That 
the ſaid Defendants with the Counteſſes 
Approbation out of the Moneys ariſing 
by the ſaid Truſt, made ſeveral Purchaſes 
in their own Names, and declared the 
Truſt thereof for the ſaid 7 homas Wentworth 
and his Heirs; and the Defendant Dame 
Dorothy made other Purchaſes in her own 
Name, with the ſaid Thomas his Money, 
which ſhe received in Truft for him, and 
inſiſts, that thoſe Moneys ſo inveſted in 
thoſe Purchaſes in the Life- time of the ſaid 
Thomas in Truſt, are not, nor at his Death 
were any part of his perſonal Eſtare, bur 
the Lands deſcend to the Defendant John 
Wentworth, as his Heir. 

That Sir John Wentworth died in 1671, 
and left a great perſonal Eſtate, which 
came to the Earl and Counteſs on their 
Marriage, and that Sir Fohn Wentworth dicd 
Inteſtate within the Province of Tork, the 
Defendant Fohn Wentworth being his young: 
er Son unpreferred, became intituled to a 
third part of his Eſtate, equally with his 
Widow, by the Cuſtom of that Province, 
and by force of the ſaid Act, for ſetling 
Inteſtate Eſtates, Thomas and John be- 
came intituled with her to the other third 
Part. 2 
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The Defendants farther inſiſt, That the 
ſaid Earl is not, nor can be intituled to 
any Share in the ſaid. Thomas Wentworth's 
perſonal Eſtate; for that the Act of Par- 
liament is only Authoritative and Dire- 
ive to the Ordinary and Adminiſtra- 
tor, and there are no veſting words there- 
in, whereby to Inticle the Lady Aatherine 
to a Share of the Eſtate, and rhat ſhe dy- 
ing before any Diſtribution, and within 
the 12 Months, allowed to that Purpoſe, 
her ſhare fell among her ſurviving Brothers 


and Siſters, and however, if ſhe was inti- 


tuled ro any Part, it could only be to a 
Half-ſhare, ſhe being but of the Half. blood 
to the deceaſed, and that ſo in the Courle 
of the Civil Law. 


But the Plaintiff inſiſted, That though The ſeid 
the Act of Parliament be only Authorita- AS ©*P/4in- 


tive and Directive to the Judge, and yer 


luch Authority and Direction in an Act of 


Parliament, doth by Judgment and [mpli- 
cation of Law, veſt an Intereſt in the 
Wife, Children and Kindred, for whoſe 


Benefit the Act was made, as much as if 


it had been a Bequeſt of reſiduum bonorum, 
for that the Act appoints all Ordinaries 
wharſoever, on granting any Adminiſtra- 
tion to take rhe Bond preſcribed thereby, 


one Clauſe of the Condition whereof is 


to pay the Surplus that ſhall be found due 
on ſuch Adminiſtration, account ro ſuch 


B bz | Perſon 
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Perſon or Perſons, as the Judge by his De- 
cree or Sentence to that Act ſhall limit and 
appoint, and then appoints the Ordinaries 
and Judges reſpectively, to order and 
make juſt and equal Diſtribution of ſuch 
Surplus amongſt the Wife, Children or 
next of Kin, according to the Rules and 
Limitations therein, . and the ſame to 
Decree and Settle, ( which is the very 
Title of that Act) and that tho' there 
be twelve Months time given for Diſttibu- 
tion, yet that is only with teſpect to Cre. 
ditors, and no way hinders the veſting the 
Surplus in ſuch Perſons, as are appointed 
to have it immediately upon the Truſtees 


Death, any morc than a Legacy to be 


paid in futuro, and that it is generally: 
much longer time before an Inteſtate's E. 
ſtate can be got in, and the Surplus known, 
and if the Executors or Adminiſtrators of 
Perſons dying, in the mean time ſhall loſe 
their Shares, it will clude the intent of the 
Act of Parliament, which was made for 
the Benefit of the Wife and Children, 
and Kindred generally : And it will lic 
much in the Power of an Adminiſtrator, 
by retarding his Account, to prevent ano- 
ther of his Share; nay it will be miſchic- 
vous to the Adminiſtrator, and thoſe who 
ſhall claim Diſtribution, for that if no 
Intereſt be veſted in any before an aQu- 
al Diſtribution, by Decree or Sentence, 


1 then 
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then no diſtribution can be by Agreement 

or Conſent of the Parties; nor let the Oc- 

caſions or Neceſſities of any claiming Di- 

ſtribution be never fo great, can any Ad- 

miniſtrator ſatisſie the Payment of any 

part of the Eſtate, till ſuch Sentence ot 

Decree made, which the Lawmakers could 

never intend? And if no intereſt be veſted g- 

by that Act, then hath this Court no Ju- 

tiſdiction to intermeddle therewith; for 

that the Act only. directs the Eccleſiaſti- e 

cal Judge, to make a Decree or Sentence ing to the 

for Diſtribution, but the ſame veſting an AR for ſer- 

Intereſt, and there being no Negative fad, Pt 

Words, that a Diſtribution ſhall be ſued are made in 

for there and elſewhere, ſeveral Diſtribu- Ce, as 

tions have been made in this Court, as She Eccletia- 

welt- in the Lord Chancellor Finch his tical Courts. 

time, and the Lord Keeper North's time as 

ſince, and that the ſame is looked upon 

35 a Point ſetled, and that it is the con- 

ſtant Courſe of the Eccleſiaſtical Courts, 

to decree the Shares of any Perſons dy- 

ing, before Diſtribution to the Executors 

or Adminiſtrators of ſuch Perſons ſo dy- 

ing, and not to the ſurviving Perſon claim- 

ing Diſtribution; and this Act was intend- 

as the Will of every Inteſtate, and the 

Wife, Children and Kindred reſpectively, 

to be as well intituled, as if the Inteſtate 

had made a Will, and fo bequeathed the 

lame amongſt them, and forthe Half blood 
| B b 3 and 
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and whole Blood, the ſame hath made no 
Difference between them, bur appointed 
the Diſtribution to be equal, and that for 
the Moneys alledged to be inveſted in 


Lands, ſuch Purchaſes do not alter the 


If any of the 
next Kin dic 
before Diſtri- 
bution, that 
*Chare ſhall 
3s to her, or 
is Execu- 
tors or Ad- 
miniſtrators, 


' and not to 


the Survivor, 
next of Kin» 
dred to the 
firſt Inte. 
ſtate. 


Nature of the Caſe, for that Thomas being 
a Minor, could not give Authority or 
Conſent for it; and he might have dif 
cended to it when at Age, and dying in 
Minority the ſame ſtill Remains, part of 
his perſonal Eſtate, and the Land is but 
in the Nature of a Mortgage, or additi- 
onal Security for it. 

This Court declared, they ſaw no cauſe 
or Colour to decree any Share for the De- 
fendant Dame Dorethy, and conceived her 
no way intituled to any, bur as to the 
Plaintiff the Lord Winchelſea. This Court 
declared they were fully ſatisfied, that the 
ſaid Act of Parliament doth immediately 
upon the Death of an Inteſtate, and be- 
fore any actual Diſtribution made, veſt an 
Intereſt in the reſpective Perſons appointed 
to have Diſtribution of the Surplus of his 
Eſtate, as much as if it had been be- 
queathed by Will, and that if any one of 
them die before Diſtribution, tho' within 
the Year, yet the part or ſhare of ſuch 
Perſon ſo dying, ought to go over to the 
Executors or Ad miniſtrators of ſuch Party 
ſo dying. and not to the Survivor, or 
next of Kindred to the firſt Inteſtate, and 

55 that 
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that the Lady Aatherine was at her Death 
well intituled, to a ſhare of her Brother 
Thomas Wentworth's Eſtate, as an Intereſt 
thereby veſted in her, notwithſtanding 
ſhe died within a Year after the Inteſtate, 
and before any Diſtribution made, and 
that the Lord Winchelſea as her Admini- 
ſtrator is now well intituled thereto, and 
WH decreed a Diſtribution, and the Plaintiff 
che Lord Winchelſea ſhall have the Lady 
- Wl Katherine's Share, and proportion of the 
ſaid Thomas Wentworth's Eſtate accord- 
ingly, and the Plaintiff the Lady Eli- 
zabeth, ſhall have a like Share thereof 
8 Defendant Lifter, and John Went- 
worth. 

2 Jac. 2. fo. 315. The queſtion being, 
Whether the reſpective Shares of the Plain- 
tiff and Defendant Lifter, (the ſaid Lady 
Katherine and Elizabeth, and the Defen- 
dant Liſter being only of the Half-blood 
tothe Inteſtate;) and whether the Money 
be veſted in Lands, or the Lands them- 
ſelves ſhould be accounted part of the per- 
ſonal Eſtate of the ſaid I homas Wentworth 
or not 2 His Lordſhip ordered a Caſe to be 
made as to thoſe two Points. 

The Caſe being, ( viz.) That the (aid 
Thomas Wentworth died an Infant and 
unmarried, leaving ſuch Brother of the 
whole Blood, and ſuch Brother and Siſters 
of the Half. blood as aforeſaid, who were 

2 Bbq his 
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his next of Kindred in equal Degree, and 
that upon his Death a real Eſtate of neat 
2500 J. per Annum, deſcended to the De- 
fendant Fohn Wentworth, his Brother and 
Heir, and that above 3000 J of the pro- N aſt 
fits of that Eſtate, received in the Inte- Wal; 
{tate's Life - time by Dame Dorothy Norcliſ, Whil 
and the ſaid Truſtees which belonged to Whic 
him and his proper Moneys, were by them 
during his Nonage, and without any Di- Da. 
rection or Power in their Truſt, but of 
their own Heads laid out in Purchaſes in 
Fee, and Conveyances in. their Names, 
but in Truſt for the ſaid Inteſtate and | 
his Heirs, with this expreſs Clauſe in the Nc“ 
{aid Conveyances, (viz.) in caſe he at his Whit 
full Age would accept the ſame at the Nui 
Rate purchaſed , the purchaſe being 
made with his Money, and for his advan- 
rage. . 

Half-blood This Court as to the ſaid two Points, 

to have an being aſſiſted with Judges, declared, That 

equal Share Ee 

with the The Plaintiff and the Defendant Liſter, 

whole Blood. ought each of them, to have an equal 
Share with the Defendant Fohn Went: 


worth, of the Surplus of the perſonal E- 


ſtate of the ſaid Inteſtate, and the Diſtrie 


bution thereof ought to be made among 
them ſhare and ſhare alike, and decreed 
accordingly, 


And 


\ 
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And as to the other Point declared, Truſtees lay 
That the Moneys laid out in the ſaid Pur- unt the Mo- 
haſes ought to be taken and accounted Inbnt in 
br as part of the ſaid perſonal Eſtate, and Lands in Fee. 
altributed with the reſt, and decreed a 7's hall bs 


ale of the (aid purchaſed Premiſſes, and part of bis 


diſtribution thereof to be made as afore- perſonal E- 
nid. ate, he dy- 


ing a Minor. 


hom Middleton contra Middleton, 1 Fa. 2. 


fo. 793. 


HAT Sir Thomas Midaleton upon his Deviſe. 
Marriage with the Plaintiff Dame 

Charlotta Middleton, ſetled a great part of 
bis Eſtate in Com Flint, and other Coun- 
ries for her Jointure, being ſeized in 
fee of Lands in ſeveral Counties (viz.) 
Flint, Denbigh, and Merioneth, and ſetled 
al his Eſtate on his firſt and other Sons 
„oa her Body in Tail Male, and charged 
the ſame with ſeveral Terms of Years, 
or raiſing Portions for Daughters ( viz. ) 
| Wifone Daughter and no Iſſue Male, 8000 l. 
ind our of his perſonal Eſtate, intending 

to make an Addition to the Portion of the 
Plaintiff Charlatta his only Child, and to V 
 Wincreaſe the Plaintiff Dame Charletts's 0 
| Wfortune and Jointure, made his Will in ik 

1678. and thereby reciting that whereas | 
upon his Marriage Settlement it was | 
vided, That if he ſhould have a Dau 


| 
5 
. 
— 
4 * 
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ſhe was to have 6000 7. Portion, as his 
Will was, and he gave to his only Daughter 
Charlotta, in caſe ſhe ſhould have no Son 
living at his Death, 10000 J. more as an 
addition to her Portion, to make her up 
the ſame 16000 /. and for raiſing of the 
ſaid Portions, and payment of his Debts 
and Legacies, he deviſed all his ſaid Lands 
(except his Lands limited for his Wife! 
Jointure for her Life) unto Truſtces and 
their Heirs in Truſt, to raiſe out of the 
Rents. and Profits of the (aid Premiſſes, 
the ſeveral Sums mentioned for his Daugh- 
ter's Portion, and the Sums of Money 
thereafter mentioned, and willed, That 
till one half of the ſaid Daughter's Por- 
tion ſhould be raiſed, his Daughter Char: Mor 
lotta to have 100 l. per Annum tor the firlt m 
four Years, and afterwards 200 /. per A. Nga 
num till her Moiety of her Portion ſhould Ma 
be raiſed ; and after payment of the ſaid 
Portions, Maintenance, Debts and Legacies, 
he deviſed the ſaid Truſtees to ſtand ſeized 
of all the ſaid Premiſſes (except before 
excepted) to the uſe of the Heirs Males 
of his Body, with a Remainder to the 
Defendant Sir Richard Middleton his Bro- 
ther for Life, without impeachment of 
Waſte, Remainder to his firſt Son and 
Heirs Males of his Body, with other Re- 
mainder to the Defendants Thomas, Richard 
and Charles Middkton, Remainder to 8 
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is ight Heirs of the ſaid 7homas, and he i 
er Wequeathed to his ſaid Daughter Charlotta I 
he Plaintiff his Diamond-pendants, which | 
his Wife wore, and bequeathed to his | 
Wife Dame Charlotta, after his Death, one 0 
Annuity of 200 J. per Annum for her Life, wi 
zo be raiſed out of the Profits of the ſaid Mi 
premiſſes, and bequeathed the great Silver In 
Candleſticks to go according to his Grand- | 

mother's Will, to the Heirs of his Family, | 
with his Eſtate Js an Heir-Loome, and be- $4 
queathed the uſe of all his Goods, Stock ; { 
and Houſholdſtuff to his Wife the Plaintiff 
Dame Charlotta, for ſo long as ſhe ſhould 
live at Chirke Caſtle, and from thence he 
kf the ſame to his eldeſt Son and Heirs, 
or ſuch as ſhould be Heir Male of his Fa- 
mily, according to the Limitations afore- 
aid; and his further Will was, that his 
ſaid Wife ſhould have ſuch Proportion of 
the Goods, Houſholdſtuft and Stock, for 
the ſtocking and furniſhing of Cardigan- 
Houſe and Demean, being part of her 
ſointure, as ſhould be judged fit by her 
Truſtees, that ſhe might be ſupplied with 
Goods and Stock requiſite for her Houſe; 
and left ro whomſoever ſhould be his Heir 
all his Stable of Horſes, and made the 
Plaintiff Dame Charlotta Executrix, and 
died in 1683. leaving the Plaintiff Char- 
lata his Daughter and Heir. 


c 4 >. 


— — 
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Real Eſtate 
ſubjected to 


only 


Debts 
ſupple- 


Mentarily. 


jected anly ſupplementarily, and that pan 
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The Defendant Sir Richard Midales 
inſiſted, That Sir Thomas Midaleton hi 
Brother had, in Conſideration of 18 | 
to him paid in 1680, conveyed to thi 
faid Defendant and his Heirs two Meſſy 
ages, being 11 J. 103. per Annum in Cay 
Denbigh, aud taking notice that the (ame 
was comprized in his Wife's Jointure 
declared he would leave or give his Wife 
by Will, or otherwiſe, a ſufficient Co 
penſation for the ſame, lo that he ſhoule 
not be troubled. And the Defendan 
inſiſts, That the 200 J. per Annum give 
her by the Will, was intended to be as 
Compenfation;. and inſiſts, That Sir 7h 
mas intended his Daughter more than 
16000. J. and that fuch part of his per 
ſonal Eſtate. as was not ſpecifically devi 
{ed to his Executrix, which was all he 
intended her, ought to be applied rowards 
Satisfaction of the Teſtatar's Debrs and 
Legacies, and the Plaintiff's Portion, and 
the rather, for that by the true Conſtru- 
Gion of the Will the real Eſtate is ſub 


of the perſonal Eſtate intended to the 
Executrix is ſpecifically deviſed to | her, 
the Deviſe of the Goods and Stock were 
anly intended, in caſe the Plaintifi Dame 
Charlgtta ſhould live on her Jointure 
bur ſhe not reſiding on her Jointure, he 
inſiſts, ſhe is not intituled to the _ 
1 Stoc 
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i Goods and Stock, and Furniture, the De- 
ſendant was well intituled by the Will, as 


Limitation of the Will. 

The Plaintiff inſiſts, That the perſonal 
ſtate not being deviſed for payment of 
boebts, and Proviſion being made "gy +4 
nent thereof out of the real Eſtate, doth 
MWlubmit to the Court, Whether the perſo- 
nal Eſtate ought to be applied for Debts 
and Legacies, the real Eſtate being ſuffi- 
cient to do the ſame ; and whether, if ſhe 
be compelled to pay the Debts and Lega- 
cies therewith, 12 ſhall not be teimbut- 
ſed out of the real Eſtate. | 

The Queſtions ariſing upon the ſaid 
Will, and now debated, are (viz.) 

Firſt, Whether the perſonal Eſtate, not 
ſpecifically deviſed, ought to come in Aid 
ot the real Eſtate, and be ſubject to the 
Debts and Legacies chargeable thereon ? 

Secondly, Whether the Plaintiff Chur 
ltta ought to have any greater Portion 
by the Settlement and Will than 160001. 
and whether ſhe ought to have the ſeveral 
yearly Maintenances given by the ſaid 
Deed and Will, and to what time and 
_ and whether rome of Horſes 

id not belong unto her, as being given 
to whomſGeverihall de the Teſtator „Bar, 
he being the Teſtator's Heir > 

Thirdh, 


Srack and Goods, and as to all other the 


A Heir Male of the Family, according to the 
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Thirdly, Whether the Plaintiff, the Lade 
Charlotta Middleton ought not, beſides Ha 
Jointure, to have her Annuity of 200 % 
per Annum, and to have Furniture ant 
Stock for her Jointure, Houſe and Landi 
and to have the Jewels and Chamber · plate 
and Furniture of her Chamber as her Par; 
pharnalia. LF 

This Court declared, it was intende: 
the Daughter ſhould have only 16000 
Portion, and that ſuch of the Goods an 
Stock, and Houſholdſtuff at Chirke C 
ſtie, which were deviſed to the Deſen 
dant, Sir Richard Middleton, did belong 
and ought to be enjoyed by the ſaid vp 
perſonal E. Richard, and that the perſonal Eſtate na. 
ſtare not ſpe. ſpecifically deviſed away, and which 
—_ = not to be (et out to the Plaintiff, rhe Lad 
— ry co Middleton, purſuant to the ſaid Will, ough 
pryment of to be applied, and paid towards paymet 
eors, and of the Debts and Legacies, and the Par 
ſtate not ſub- tion of the Daughter; and that the Plait 
jected there. tiff the Lady Middleton ( beſides her Joi 
* ture, which ſhe ought to enjoy free fro 
Incumbrances ) ought to have and enjo 
Annuity in the ſaid Annuity of 200 l. per Annum, an 
 Augments- Arrears given and deviſed to her by d 
Jointure. laid Teſtator, and that ſhe ought to has 
her Paraphernalia, and Proportion of ti 
Goods, ſhouſholdſtuff and Stock, for f 
niſhing and ſtocking her Jointure-hoult 
and Demeaſas to be ſet out by the * 

1 a q 
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I ees, according to the Will; and the 
hel Daughter to have both the Maintenances 
o Will and Deed of Settlement, and the 
n rable of Horſes, and all things ſpecifical - 
% deviſed ro her by the Will, and decreed 
te ccordingly. 


Whitmore contra Weld, 1 Fac. 5 
fo. 106. 


HAT William Whitmore deceaſed in 
1675. by his Will, deviſed to the 
rl of Craven, for the uſe of William Whit- 
wre his Son, the Plaintiff Frances Whit- 
wre's late Husband, all the ſurpluſage of 
is perſonal Eſtate, and made his Son 
Viliam Whitmore Executor, and the faid 


inority of his ſaid Son, and the ſaid 
Viliam the Father died, and left a perſo- 
al Eſtate of 40000 J. that William the 
on at his Father's Death, being but of the 
ge of 13 Years, the ſaid Earl proved his 
ather's Will, and poſſeſſed all the perſo- 
al Eſtate, and the ſaid Milliam the Son, 
Waving attained che Age of 18 Years, not 
aving proved the ſaid Will, and being 
ttituled to the Surplus of the ſaid perſo- 
al Eſtate in 1684, made his Will, and 
ereby deviſed to the Plaintiff Frances, 
Wl his perſonal Eſtate, and whatlocvec 
Wy in his power to give, and made ri 
; iS 


rl of Craven his Executor, during the 
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his Executrix, and died in 1684. and the 
Plaintiff Frances being of the Age of 18 
N his Will, and is thereb 
intituled to the perſonal Eſtate of Willis { 
the Father. Y 

But the Defendants, one of them bell © 
ing Siſter of William the Father, and thy 
others the Children and Grandchildren « 
the Siſters of the ſaid William Whitmy 
the Father, pretend the Surplus of the per 
ſonal Eſtate of William the Father, be 


4 
c 
| 
1 

longs to them. 
. 
| 
| 
| 
| 


The ſaid William Whitmore the Father 
Will is in theſe Words, (viz.) The Surpl 
of my perſonal Eſtate, my Debts, Legacic 
and Funeral paid and ſatisfied, I give 
' the Right Honourable William Earl | 
Craven, for the uſe of my only Son Willian 
Whitmore, and his Firs lawfully deſcend 
ed from his Body, and. for the nſe of | 
Ilie Male, and Iſſue Female, deſcent 

om the Bodies of my Siſters, Elizabet 
Weld deceaſed, Margaret Kemeſh, - 
Ann Robinſon, in Caſe that my only Si 
William Whitmore ſhowld deceaſe in l. 
Minority, without having Iſſue lawfully d. 
cended from his Body: I nominate and « 
point my only Son William Whitmore, E 
 ecutor of my laſt Will and Teſtament. 
nominate and appoint the Earl of Crav 
during the Minority of my only Son Will 


Reports in Chancery. 
am Whitmore, Executor of my laſt Will and 
Teſtament. | 

The Defendant Dame Ann Robinſon in- 
ſiſts, ſhe is the ſurviving Siſter of William 
Whitmore the Elder, and ſo is intituled to 
the Adminiſtration of William the Elder, 
unadminiſtred by William the Younger, 
and the Defendant Sir John Robinſon, and 
others the younger Children of the ſaid 
Dame Amr Robinſon inſiſt, That they are 
intituled (by William the Father's Will) 
to an equal Share of the Surplus of the per- 
ſonal Eſtate of William the Elder, the ra- 
ther, for that William the Elder, made a 
Settlement of his real Eſtate on Truſtees, 
and thereby made a Proviſion for the Main- 
tenance of Milliam the Younger, during 
his Minority, and therefore they oppoſed 
the Plaintiff Frances, getting Adminiſtra- 
tion of William the Elder. 

The ſaid Plaintiff Frances Whitmore in- 
ſiſted, That by the Will of William the 
Elder, there was no joint Deviſe made 
to the ſaid William the Son, and the II- 
ſue Male and Female of the Siſters of Mil- 
liam the Father; bur a ſeveral Deviſe to 
William the Son, with Remainder to the 
Siſter's Iſſue, and that the (aid William 
the Son having an Intereſt veſted in him 
by the Will of his Father, and being 18 
years Old when he died, and he having 
then a power to have proved his Father's 

Vol. 2. e Will 
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Will, the Earl's Executorſhip during his 


Minority being determined, might have 7 
ſpent or given away the (aid Eſtate in his I 03 


Life time, he might ſurely give away the 
ſame by his Will, which he having done Il ge 
to the Plaintiff Frances, ſhe is thereby well WI x; 
intituled to the (ame, and that the remain- 
der over to Iſſue Male and Female of the Il pf 


Siſters, the bſtate being purely perſonal, WM 1, 
is abſolutely Void. 


fo 
Deviſee In- This Court hearing ſeveral Precedents I n 
Ro Id be quoted, declared, That by the Will of the Y;, 
m-kes his Father, there was an Intereſt veſted in Ip. 


Will nd Milliam the Son, and the remainder over to de 
Exccutors 


14 Jie the the Iſſue Male and Female of the Siſters 
Executor Of Willian the Elder, was void; and that 4 
ſhall haverhe William the Son living to 18 Years, and 
ee making his Will as aforeſaid, and the 


reſt was veſt. Plaintiff Frances his Executrix , ſhe 18s Io 
ed in the In- 


23 thereby well intituled to the Surplus of 
| the ſaid perſonal Eſtate, and decreed the 


ſame accordingly. 


Whitlock contra Marriot, 1 Jac. 2. fo. 700. 


Defendant ” | \HIS Cale being upon a Scandalous 
. Anſwer, his Lordſhip declared the 
ey 100 1 for {aid Anſwer to be very Scandalous and Im- 
purting in a pertinent, and that the Exceptions taken 
ſcandalous by the Defendant to the Maſter's Report, 
Anſwer, | 

were not only more Scandalous, bur allo 


Malicious; and that it appearing that Hy- 
ley 
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iy the Defendant's Solicitor, had put Mr. 
Lynn a Counſellor's Hand to the Excepti- 
ons, Without his Knowledge. I his Court 
ordered the ſaid Ryley to be taken into Cu- 
ſtody of the Meſſenger, and declared, the 
Anſwer and Exceptions were not pertinent 
to the Cauſe, but meerly to defame the 
Plaintiff, his Lordſhip ordered the Defen- 
dant Marriot to pay to the Plaintiff 100 /. 
for his Reparation and Coſts, for the abuſe 
and ſcandal aforcſaid, and the ſaid Ryley 
to pay 20/. and to ſtand committed to the 


Priſon of the Fleet, till payment thereof 
be made. 


Aſh contra Rogle, and the Dean and Chapter . ,.,, .3 


7 « I 
of St. Pauls, 1 Fac. 2. fo. 154- Hoo -. P34 ; 


HIS Caſe is upon a Demurrer, the . * 
Plaintiff's Bill is to inforce the De- force the 

ſendant the Lord of the Manor of Barnes Miu et _ 
in Surrey, to receive the Plaintiff's Peti- ceive a Peti- 
tion or Bill, in the Nature of a Writ of 1 
alſe Judgment to reverſe a Common Re- Writ of falſe 
covery, luffered of ſome Copyhold Lands Judgment to 
in the Manor, by Suſan Rogle Widow, kar * 
which the Defendant Rogle holds under covery, de- 
the ſaid Recovery, the Bill ſetting forth, 2 2 
that Katherine Ferrers by the Will of her 10.05 4. 
Husband, or by ſome other good Convey- lowed. 
ance, was ſeized in Fee of Free and Co- 
pyhold Lands in Barnes, formerly her ſaid 


Cc 2 Hus- 


Fo 


Aw. 
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Husbands in Truſt, to convey 200 /. 4 
Year thereof upon William Ferrers, her 
eldeſt Son, and the ſaid Suſan his then 
Wife, and Heirs Males of the Body of 
William, Remainder in Tail to 1homas 
Ferrers the Plaintiff's Father, ſecond Son 
of Katherine, and the Heirs of his Body; 
Edward being obliged by Articles, upon 
Suſan's Marriage with his Son William, to 
ſettle Lands of that Value on Suſan, for 
her Jointure : That Katherine on that 
Truſt in 1642. ſurrendred the Premiſſes 
to the value of 100 J. per Annum, to the 
uſe of the {aid William and Suſan, and the 
Heirs of their two Bodies begotten, remain- 
der to the right Heirs of William, which 


was a Breach of the Truſt in Aatherint, 


in limiting an Eſtate Tail to Suſan, when 


it ſhould have been bur an Eſtate for Life: 
That William died before the Admittance, 
leaving Iſſue only his Son William, and in 
1652, J#ſan ſurrendred to one Mitchel, 
againſt whom the common Recovery in 
Queſtion was then obtained, wherein 
one Walter was Demandant, the faid 
Mitchell Tenant, and Suſan Vouchee, tothe 
uſe of her ſelf, the ſaid Sn for Life, the 
Remainder to William Ferrers, and the 
Heirs of his Body, the Remainder to the 
Right Heirs of the Survivor of them, the 
ſaid Suſan and William her Son: That 
William the Son died ſoon after, and S- 


fa 
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ſan died in 1684. and the Plaintiff's Fa- 
ther Thomas, being dead without Iſſue 
Male, in caſe the common Recovery had 
not been ſuffered, the Premiſſes would 
have come tothe Plaintiff, being the young- 
eſt Daughter to her Father, as Couſin 
and Heir both of William Ferrers the Fa- 
ther, and William the Son, the Pretniſſes 
being Burrogh-Engliſh, and ſo the Plain- 
tiff was well intituled to proſecute tho 
Lord of the Manor in the Nature of a 
Writ of falſe Judgment, to reverſe the ſaid 


Recovery, wherein there are manifeſt Er- 


rors and Defaults; but the ſaid Lord re- 
fuſes to receive the ſaid Petition, and com- 
bines with the Defendant Rogle, who is Son 
and Heir of the ſaid Saſan, by a ſecond Hus- 


band, who pretends, that his Mother S- 


ſan ſurviving her Son William Ferrers, the 
Premiſles are deſcended to him by virtue 
of the Uſe of the ſaid Recovery, limited 
to the Right Heirs of the Survivor, of 
wy and her Son William, fo the Plain- 
tift's Bill is to examine the Defects of the 
ſaid Recovery. 

The Defendants Demur, for that the 
Relief ſought by the Bill, is of a ſtrange 
and unprecedented Nature, being to avoid 
and reverſe a common Recovery, had ih 
the ſaid Manor 30 Years ago, and that 
upon a bare Suggeſtion generally, that 
the Recovery is Erroncous, without in- 

Cc 3 ſtancing 
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ſtancing wherein, which may be ſaid in 
any Caſe. 

The Maſter of the Roll- declared, That 
as to that part of the Bill which ſeeks 
to impeach or reverſe the ſaid Recovery 
for any Errors or Defects therein, or 
compel the ſaid Lord to receive any pe- 
tition for Reverſal thereof, or any ways 
to impeach the ſame, This Court, being 
the proper Court to ſupply the Defects 
in common Aſſurances, and rather to ſup- 
port, than to aſſiſt the avoiding or de- 
feating of them, and there being no Pre- 
cedents of ſuch a Bill as this is, he 
thought not fir to admit of this, nor to 
introduce ſo dangerous a Precedent, where- 
by a multitude of Settlements and Eſtates, 
depending on common Recoveries, ſuffer- 
cd in Copyhold Courts for valuable Con- 
ſiderations, would be avoided and defeat- 
ed through the Negligence or Unskilful. 
neſs of Clerks, and therefore conceived 
the ſaid common Recovery ought not to 
be Shaken; yet nevertheleſs the Caſe be- 
ing New and Great, referred it to the O- 
pinion and Determination of the Lord 
Chancellor. 


His Lordſhip held the Demurrer good, 
and order d it to ſtand. 5 | 


Skinner 
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* 


Skinner contra Ailty, 2 Fac. 2. i 
fo. 72. 


Bequeſt by the Will of Robert Ail- 


HE Bill is to have the Benefit of a win. | 


Hh. The Will being (v/z.) If my Son 


Richard Kilby ſhould behave himſelf ro- i 
wardly, and undertake the Payment of i 
Iny Debts and Legacies, then he to haeyee _ BN 
al my Lands in Zredingron; if he behave Tür Sen b. 
| 

| 


hipſelf otherwiſe, or to neglect to pay viſce of 
of Debts and Legacies as aforeſaid, then LOOM upon 
he to have but 5 s. and left it to the Di- en eta 


fection of his Executrix Fane Hilly, the miſ-behavi- | 
\ 
| 


Defendants Mother, and alſo Mother of ou, 4 Y 
the ſaid Richard Kilby, the Plaintiff's habs il 
ther, 
That the (aid Richard waving the ſaid 
Deviſe made to him, and negleCting the 
payment of his (aid Father's Debts and Le- 
gacies, the ſaid Fane undertook and paid 
the ſame, being intituled by the (aid Will, 
nd by her Will bequeathed to the ſaid 

Defendant the Premiſſes. 
This Court upon reading the ſaid Will 
of Robert Kilby the Teſtator, which being k 
as is aforeſaid, declared, that according to 0 
he ſaid Will, the ſaid Fane was well intitu- [+ 
ed to the Premiſſes, and that the Defendant 1 
dught ro enjoy the ſame, and could not | 4 
clieve the Plaintiff but diſmiſs d the Bill. 1 
Cc 4 Nayler 
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Nayler contra Strode, 2 Jac. 2. 


fo. 473- 
Surrender of HE Surrender of a Copyhold E. 
a Copyhold ſtate by an Infant of 4 or 5 Years 


= OT, of Age allowed of by this Court: Yer 


4 Age the Lord of the the Manor inſiſted, he ne. 


ver heard of any admittance in that Ma- 


us , ee 


ſuch an Age. 

oj there 60x 

Clolern contra Lymonds, 2 Fac. 2. 
fo. 1069. 


ANDS extended in 1 Car. 1. and held 

in Extcnt, and a Bill exhibited to 

Upon the redeem, and being not redeemed, the Bill 
buying the diſmiſs'd in 16 Car. f. and afterwards he 
3 who had the Extent by virtue of the ſaid 
of Lands in Diſmiſſion, ſold the ſaid Premiſſes to the 
Extent. | Defendant : But the Plaintiff having ſince 

ccount de- 


creed from bought the Equity of Redemption, ſeeks 
the time of a Redemption. 

the Purchaſe. This Court notwithſtanding the Dil: 

miſſion and Length of Time, ordered an 

account from the time of the Purchaſe, but 

no account from any time before, but the 

Profits to go againſt the Intereſt to that 


Newit 


1 
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Newte contra Foot, 2 Jac. 1. 
fo. 695. 


T HE Defendant infiſts, That the De- Pepoſitions 
poſitions in this Cauſe are irregu- bechuſe the 


arly taken, and ought to be ſuppreſſed, Solicitors 
for that Mr. Samuel Underwood, who was _ Ag 
Clerk to Mr. Edward Gibbon, Solicitor for write 28 2 


the Plaintiff in this Cauſe, did write as Clerk in the 


Clerk in Execution of the ſaid Commil- the Commiſ- 
fon under the ſaid Commiſſioners, and ſion. 
the ſaid Underwood confeſſed the ſame and 
ſolicited the Matter; for which Reaſons 
the Defendant's Commiſſioners refuſed to 
joyn in the Execution of the ſaid Commiſ- 
lon, it being of great Miſchief, for Soli- 
citors or their Clerks to be privy to the 
taking of Depoſitions, in ſuch Cauſes as 
they Solicite. 

This Court was well ſatisfied, that the 
laid Depoſitions were ( for the Reaſons 
aforeſaid ) irregularly taken, and doth or- 
der that the ſame be hereby ſuppreſſed, 
and that the Six Clerk's Certificate for the 
regular raking of the Depoſitions be dil- 
charged, | 2 


Griffith 
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Griſtih & 1 Jones & al, 2 Jac, 2 
. 80 ACK 
Will, HAT Peter Grifith being ſeized in 
Fee of Lands, and poſſeſs d of 2 
perſonal Eſtate of 20000 J. in 1681. by his 
Will, deviſed to his Brother the Plaintiff 
200 J. to the Plaintiff Shonnet Price, and 
Dorothy Parry, the Daughter of his Si. 
ſter Shonnet 150 l. a piece, &c. and to the 
Sons and Daughters of his Brother and 
Siſters (not mentioned by name in his 
Will) 1 00001. equally between them, which 
ſaid Legacy doth belong to the Plaintiffs 
John Lloyd, and Alic: Williams being the 
only Nephew and Necce not named in the 
Will, and the Overplus of his Eſtate, he ob- 
liged the Executors ſhould pay and diltri- 
bute amongſt his Brothers and Siſters Chil- 
dren and Grandchildren, and the reſt of 
his poor Kindred according to his Execu- 
tor's Diſcretions, and the Plaintiff claims 
the Overp:us of the {aid Eſtate, as being 
all the Brothers and Siſters Children, and 
Grandchildren of the Teſtator, and poor 
Kindred that can take by the Will. 

The Defendants, the Executors, inſiſt- 
ed, That they conceive the diſtributing 
and apportioning the ſaid Surplus is left to 
them by the expreſs words of the Will, 
and that they ought to diſtinguiſh rhe 

Grand- 
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candchildren, of rhe Teſtator's Brothers 


ind Siſters, whole Fathers and Mothers 


ere dead before the Teſtator, and had 
o particular Legacies by the Will, and 
onſider the Condition and Number of 
hildren of the ſaid Kindred, and give 
oſt ro thoſe that moſt want, and con- 
eived that ſuch of the Plaintiffs as have 
articular Legacies, ought to have but a 
all one, if any part of the Surplus, and 
he Defendants crave the Directions of 
his Court, how far the Words (Poor Ain- 
2d) ſhall Extend, to what Degree of Re- 
tion. 

This Court decreed, That the Surplus Legacies to 
the ſaid Eſtate, be diſtribured ro and (Poor Kind- 
nongſt the Teſtator's Brothers and Si- 72.0% 
ters Children, and Grandchildren, and tended 
to the reſt of the poor Kindred, accord- 

g to the Att of Parliament, for diſtri- 
uting Inteſtates Eſtates, and no further 
id to be diſtributed in ſuch Shares and 
roportions, as the Executors in their 
iſcretions ſhould think fir; and whereas 
cre are Debrs owing to the Teſtator's E- 
ate, and the Debtors poor, bur propoſe 
) pay as far as they are able. 

This Court decreed, That the Execu- 
rs be at liberty to compound any Debt .- 
ving to the ſaid Eſtate, if they ſhould ors te the 


* Ge | | Teſtaror, 
. | who left 
eat Eſtate; the Executors left at liberty to compound any D. be | 
Creditors 
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Creditors on 


Judgment, 
and Bonds 


decreed, to tisfaction of their Debts, fo. 843. 


redeem 


Mortgages. 


Plaintiff 1000 J. for which the Plainti 
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Creditors on Judgments and Bonds de 
creed, to redeem Mortgages towards $a 


Bernry contra Pitt, 2 Fas. 2. 
fo. 373. 


HE Bill is, That the Plaintiff's Fs 
ther being only lenanrt for Lite 
a rea! Eſtate, which after his Death woul 
come to the Plaintiff, and the Plait 
tiff's Father allowing the Plaintiff but 
ſmall Subli:tence, the Plaintift borrows 
of the Defendant 1000 J. in 1675, ani 
entred into Judgment of 5000 l. De 
zanced for the Payment of 2500 l. aft 
the Plaintiff's Father's Death, which har 
ned in 1679. 
The Defendant inſiſts, That he lent ti 


gave Bond, and Warrant of Attorney 
confeſs Judgment to the Defendant « 
5000 l. which was Defezanced, th 
in caſe the Plaintiff ſhould our-live 
Father, and in one Month after his f 
ther's Death pay the Defendant 2500 
and if the Plaintiff ſhould marry in HY 
Fathc:'s Life-time, then he ſhould fro! 
fuch Marriage during his Father's Life pi 
the Defendant Intereſt for the 2500 
And the Defendant inſiſts, That if the (a 

3 Plain 
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Plaintiff died before his Father, the De- 
ſendant had loſt all his Money: This 
Cauſe being firſt heard by my Lord Finch, 
g Feb. 33 Car. 2. who then upon reading 


the ſaid Defezance declared, That as this 


Cauſe was, he could not relieve the Plan. 
tiff otherwiſe than againſt the Penalty, and 
decreed the Plaintiff ro pay to the Defen- 
dant 2500 J. with Intereſt. 

This Cauſe was reheard by my Lord 
Chancellor Feffreys, the Plaintiff inſiſted, 
That he had by order of this Court paid 
zoo /. upon the ſaid Judgment, and that 
me late Lord Chancellor and Lord Keeper, 
had frequently relieved againſt ſuch frau- 
dulent and corrupt Bargains, made by Heirs 
in their Father's Life-time, and that there 
was not any real difference where the con- 
ract is for Money, and where it is for 
oods. 
This Court on reading the Defezance The Heir re- 
leclared ir fully appeared, That thele Bar- fee 2. 
ains were Corrupt and Fraudulent, and kingent con. 
ended to the Deſtruction of Heirs, ſent tract, made 
ither for Education, and to the utter Ruin L 7 
of Families, and as there were new Frauds time becauſe 
and ſubtle Contrivances for the carrying it ſeemed un. 
hem on; ſo the relief of this Court ought ſcioneble. 
o be extended to meet with, and correct 
uch corrupt Bargains, and unconſcionable 
rractices, and decreed the former Order 
o be diſcharged, and the Plaintiff to be 
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FT) WPTÞ Durſton contra Sandys, 2 Fac. 2. 
2. &. Can. 1b. fo. 108. 


The Parſon T HAT the Defendant being Patron ol ff 
relieved a. the Rectory of Meſſenden in Cn 
gainſt a Bond 
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reſtored to what he hath paid over, andiiio © 


| beſides the Principal Money and Intereſt. . 
| al 


he 
aid 


given for Glouceſter, and the former Incumbent ha if 
Reſignation. vying reſigned the ſame, the Defendant told" 
the Plaintiff, he would preſent him to th 
ſaid Rectory worth about 100 J. per An 
num, and the Plaintiff coming to the 
Defendant for the ſaid Preſentation, thi 
Defendant drew a Bond of 300 /. Penalty, 
with Condition, That the Plaintiff ſhould 
reſign the ſaid ReQory art any time within 
ſix Months Notice, which the Plaintif 
ſcaled, and thereupon the Plaintiff was 
Inſtituted and Inducted, and was eve 
| ſince a conſtant Reſident on the Place, and 
hath been at charge of Repairs, and the 
Plaintiff demanded Tithes of the Defen- 
dant, who refuſes to pay the ſame, but 
gave the Plaintiff notice to reſign, whe 
reſigned the ſaid Rectory into the Hand 
of the Biſhop of Glouceſter ; but the Bi 
ſhoprefuſed to accept the ſaid Reſignation, 
and ordered the Plaintiff to continue tc 
ſerve the Cure, declaring, That he would 
never countenance ſuch unjuſt Practices 
of the Defendant, but ordered his Regiſte 
to 
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enter it as an Act of Court: That the. 
Plaintiff had tendred his Reſignation, and 


he Defendant arreſted the Plaintiff on the 
aid Bond for not Reſigning; ſo to be re- 
eved againſt the ſaid Bond is the Plain- 
f's Suit. 
The Defendant inſiſted, That the Plain- 
l demanded more than his juſt due for 
ithes, whereupon theDefendant refuſed 
M:yment, and that the Defendant tequeſt- 
g the Plaintiff to reſign according to 
Mic Condition of the {aid Bond, the De- 
heFndant arreſted him, which he hopes is 
ſt for him to do, and that this Court 
ill not hinder the Proſecution, and that 
e Plaintiff hath no Colour of Relief in 
is Court againſt the ſaid Bond; and 
it. That the Reaſon of his arreſting 
e Plaintiff on the ſaid Bond was his Non- 
ſidence and litigious Carriage to the Pa- 
lioners. | | 
This Court declared, That ſuch Bonds 
ken by Patrons from their Clerks, to 
hgn at pleaſure may be good in Law, 
t ought to be enjoyned and damned in 
*Wuity whenſoever they are uſed to any 
Purpoſes: And the Defendant making 
uſe of the ſaid Bond, his Lordſhip de- 
Weed, That a perpetual Injunction be 
arded againſt the Deſendant, to ſtay 
oceeding at Law upon the ſaid Bond. 
4 - Knight 


hat the ſaid Biſhop had rejected it: That 
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: Hm. 26, Wight contra Athyns, 2 Fac. 2. 
fo. 604. 


HAT the Plaintiff is Brother an 
roms Heir as well of John and Benjam 
laid our jc, Knight, and alſo Executor of the (ai 
Lands for = Benjamin; and the ſaid Fohn Knight bein 
N © ſeiſed of a Plantation in Barkadves 
che Remaia. 1 000 J. per Annum, by his Will declare 
der to the his Debts to be paid, and gave fever 
—_ 8 Legacies, and made his Brother Benjam 
of the Hus. ſole Executor, and gave him the Reſid 
>and. ;...., Of all his real and perſonal Eſtate, andi 
is not laid ſaid Benjamin proved the Will, and aft 
out, the wards a Treaty of Marriage was betwer 
3 due the ſaid Benjamin and Sir Jonathan / 
iſſue; the Hin, on behalf of Frances the Daught 

Money de- of Sir Jonathan, upon which Treaty 
enced ro. be, was agreed, that Sir Jonathan ſhould g 
ing right the ſaid Benjamin 1500 J. as a Porti 
Heir. with the ſaid Frances, and for a Joint 

in caſe Frances ſurvived, Benjamin was 
add 1500 l. and the ſaid Sums to be 
out in a purchaſe of Lands, to be {etl 
upon Benjamin and Frances for Life, 
for a Jointure for Frances in lieu of | 


.., Dower, and after their deceaſe to the 


„„ between them, and for want of ſuch lf 
if POS OM to the right Heirs of the ſaid Benjan 
1 N and until ſuch Purchale thelaid reſpect 
I A Sums of 1500 J. to E wg 
.. e 2 1 
e 1 [hare A... e 


Marriage A- 
greement to 


— — 
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Hands of the Feoffees, and the increaſe 
thereof to the Uſes aforeſaid; but in regard 
ſuch a Purchaſe could nur be ſpeedily 
ſound our, Sir Tonathan and Benjamin be- 
came mutually bound. to cach other by 


tion reciting, That there being ſuddenly 
a Marriage to be had between the ſaid 
Benjamin and Frances, and for ſetling 
a future Maintenance upon Frances, in 
cale ſhe ſurvived, and upon the Iſſue be- 
tween them. If therefore Sir Jonathan, his 
Heirs, Executors, &c. ſhould pay as a 
Marriage Portion with the ſaid Frances 
into the Hands of two Feofices, to be 
jointly appointed between them 1 500 J. 
which (with the like Sum to be paid by 
Benjamin ) was to be laid out upon good 
Security, real or perſonal, and the increaſe 
thereof for the uſes aforeſaid, and in caſe 
the whole was got provided within a 
ſhort time, then ſo much as either Party 
ſhould depoſit, and rhe Remainder with 
all convenient Speed, then the {aid Bonds 
to be void: That ſuch Proviſion was ſuf- 
ficient, and in full of any Dower, the ſaid 
Frances might have to Benjamins Eſtate: 


1500 J. ſtill remains at Intereſt in Sir 


for payment as well of his own as his 
Brother John's Debts and Legacies, and to 
Vol. 2 D d oblige 


Bonds of 3oco J. Penalty, with Condi- 


That no Feoffees being appointed, the 


Jonathan's Hands: And the ſaid Benjamin | 
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oblige his real and perſonal Eſtate for per- 
formance of the Marriage Agreement, did 
by Deed in 168 1. convey unto Truſtces 
all his Plantations Houſes, &*c. upon 
Truſt to himſelf for Life, and after his Y (, 
Death to ſatis fie the ſaid Bond of 3000 l. H jj 
for payment of 1500 J. to Sir Jonathan, 
for the future Maintenance of the ſaid 
Frances according to the {aid Marriage 
Agteement, and in full of Dower, and to 
do all things according as he by his laſt WI {| 
Will ſhould direct: That the ſaid Benja- 
min by Will, 10 De. 168 f. therein reci- WI ;; 
ring the Condition of the {aid Bond, gave IF 7 
his Wife 1000 J. unpaid of Sir Fonathan's YI þ 
Bond, and his Truſtees to pay 1500 
with 500 J. he had received of Sir Jona- 
than in part of his Wife's Portion, which | 
Sums made in all 3000 J and was to be 
laid out in a Purchaſe of Lands, to be 
ſetled to the Uſes aforeſaid, and made 
Houlkot and Fonler Executors in Trult, to 
manage for the Plaintiff, whom he made 
his ſole Executor, who afterwards took 
upon him the Execution of the (aid Will, 
and claims the ſaid 3000 J. to be laid out 
in Lands, to be ſetled according to the ſaid 
Marriage Agreement, which was in cale 
Benjamin died without Iſſue, the ſaid Lands 
{o to be ſetled were to come to Berjumin's 
right Heirs, and the Plaintiff is inititured 
as Heir and Executor of Benjamin. 


The 
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The Defendant Pierce confeſſes the Mar- 
tiage Agteement and Bonds, as in the Bill, 
and that the Marriage between the ſaid 
Henry and Frances took Effect, and the 
ſaid Benjamin is ſince Dead, and that ſince 
his death the ſaid Defendant Pierce hath 


narried the ſaid Frances, and is thereby 


intituled to the Benefit of the Bond entred 
into by the ſaid Benjamin to Sir Jonathan, 
and the Moneys due thereon, and to the 
third part of Benjamin's Lands. 

The Plaintiff inſiſts, That the ſaid Fan- 
es dying without Iſſue, the Money in Sir 
Jonathan Atiyus his Hands, ought now to 
be paid to the Plaintiff. 

This Court (upon reading the ſaid Bond 
and Condition, and the Dced and Will of 
Benjamin) declared, That by the Marriage 
Agreement and Condition of the Bond, 
it was very clear that the ſaid Frances 
having no Iſſue by the ſaid Benjamin 
could only have an Eſtate for Life, or the 
latereſt of the Money for her Mainte- 
nance, and that the Plaintiff is well inti- 


tuled to have the ſaid 3000 J. paying the 


Defendant Pierce Intereſt for the 1500 J. 
which the (aid Benjamin, the Plainciff* S Te- 
ſtator, was bound to lay out, and decreed 
accordingly. 
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Moneys to 
be laid cur 
in Lands for 
a Jointure 


by Marriage Ann, now Wife of the Defendant At mood 


Articles. 
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Aettlely contra Lamb, 2 Fac. 2. 
fo. 1064. 


"HAT on a Treaty of Marriage be- 


tiff's younger Brother, and the Detendant 


Articles were entred into and made be. 
tweet Thomas Lamb, Father of the Defcn- 
dant Ann of the firſt Part, and the ſaid 
Richard Rettleby of the ſecond Part, and 
the Plaintiff and others Truſtees of the 
third Part, whereby the ſaid Lamb cove: 
nanted to pay 1500 l. to the ſaid Truſtees 
as a Marriage Portion with the Defendant 
Ann his Daughter, and the ſaid Richard 
Hettlely covenanted to pay 500 J. more, 
which being 2000 J. was agreed to be laid 
out in the Purchaſe of Lands, to be ſetled 
upon the ſaid Richard for Life, and after 
on the ſaid Truſtees and their Heirs du- 
ring the life of Richard, to preſerve the 
contingent Remainders, and after to the 
uſe of the ſaid Ann his Wiſe during het 
Life, for her Jointure, and after to their 
firſt, and ſo to their ſeventh Son of theit 


two Bodies and their Heirs ſucceſſively, 


and for want of ſuch Iſſue to the Daugh- 
ters, and for want of ſuch Iſſue to the 


right Heirs of the ſaid Richard HKettlety 


for ever; and that by the ſaid Articles it 


was 


tween Richard Kettleby the Plain- 
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was agreed , that before ſuch purchaſe j 
could be made the (aid Truſtees ſhould 1 
place out at Intereſt the ſaid 2000 aud 
from time to time pay over the Intereſt 
to ſuch Perſon to whom the Lands in- 
tended to be purchaſcd are limited, as 
if the ſame had been purchaſed and ſetled 
accordingly, and there was a Proviſo in 
the Articles, That if the ſaid Richard died 
before a purchaſe ſhould be made, leaving 
no [{ſue of his Body on the Body of the 
aid Anz his intended Wife, and Az ſur- 
vived him, that in that caſe the 2000 J. 
or ſo much thereof as was not laid our 
in Lands, ſhould either be laid out in the 
Purchaſe of Lands to be ſetled upon the 
aid Ann for Life, with Remainder to the 
right Heirs of Richard, or elſe three parts 
thereof, the whole to be divided into four 
parts of ſuch Moneys as ſhould be paid 
to the ſaid Ann her Executors, &c. at her 
Election, ſo as ſhe made ſuch Election 
"EW victhin ſix Months after the (aid Richard's 
Death, otherwiſe at the Election of Ri- 
chard's right Heir: That afterwards the 
Marriage took Effect, and 1500 l. of the 
2000 l. placed with the ſaid Lamb by the 
Truſtees, who paid the Intereſt thereof 
to the ſaid Richard Kettleby during his 
Life, and before the Money was laid out in 
a purchaſe Richard died Inteſtate, leaving 
ſſue one Daughter named Ann, who like- 7 
ao Dd 3 wile =. 


AD: —u— — * — n 2 „ 
- dio vi ey 
— 2 5 


8 — 
LESS EO eo—_ 


__ 


K 


** 
* 2 — — 
_—_ - * — 


WAS 


— 2 
— —— — - 4 


— — * 
— —ů 
2 — 2 — nnd 
hd - 
— 


Reports in Chancery. 


wiſe died in a Month aſter the ſaid Richard, 
whereupon the Right of the 2000 J. or 
Lands to be purchaſed therewith after the 
Death of Ann the Wife accrued to the 
Plaintifi Edward Kettlely, as right Heit 
of the ſaid Richard Hetilely; fo to have 
the 2000 J. inveſted in Lands, and ſetled 
according to the ſaid Articles, for the 
Benefit of the Plaintiff, is the Plaintiff's 
Suit. 

The Defendant Atwood, who hath mar- 
ricd the {aid Ann, the Relict of the aid 
Richard Kettleby inſiſts, That the (aid Anz 
his Wife is Adminiſtratrix to Richard her 
firſt Husband, and the ſaid Ann her 
Daughter, and thereby well intituled to 
the perſonal Eſtate, and that according to 
the Proviſo in the ſaid Articles, the laid 
Ayn had made her Election to have 1 500/, 
of the 2000 l. to be at her own diſpoſing, 
and that ſhe was well intituled to the o- 
ther 500 J. as Adminiſtratrix to Richars 
and Ann her ſaid Daughter, and that the 
Marriage Articles being mcerly for the Be- 
nefit of the ſaid Defendant Ann Atwou 
and her Iſſue; and the Plaintiff no way 
intituled under the Conſideration thereof, 
there was no ground in Equity to compe 
a Performance, ſo as to give the Plaiatili 
the Defendant's Portion. 

This Caſe being heard by the Lore 


Rec per North, he declared, Tliat the 2000 
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did belong to the Adminiſtratrix of the 
ſaid Richard Kettlely, and ought not to be 
ſetled upon his Heir, and diſmiſſed the 
Plaintiff's Bill, which diſmiſſion being 
ſigned and inrolled, the Plaintiff brought 
his Bill of Review againſt the ſaid Defen- 
dants, and for Error aſſigned, that Where- 
as ic was declared by the laid Lord North, 
that the 20001, did belong to the Admini- 
ſiratrix of Kichard Hettleby, and not to be 
igried upon his Heir: That the lame ought 
to be decized ro be laid out in Land, to 
be letled upon the ſaid Ann only for Life, 


Remaiader to the Plaintiff as right Heir of 


Richard, and his right Heirs for ever, ac- 
cording to the ulcs of the Articles. 
To which the Defendant pleaded and 


demurred, inſiſting, the ſame was obtains 


ed on good Grounds and Reaſons, and 
farther inliſted, that ſince the ſaid Diſmiſ- 
ſion, and before the Bill of Review, the 
ſaid Lamb had paid the ſaid 15004. with 
other Money, unto the Deicndant At- 
wood, in Right of the laid Anz his Wife, 
who was Adminiſtratrix to Richard Aet- 
ety, and Ann the Daughter, and that in 
Conſideration thereof, the {aid Defendant 
Atwood had made a Settlement equivalent 
therero, for a Jointure for his {aid Wife, 
and the Iſlue Male of their two Bodies, 
with a Proviſion for Daughters, and that 
they had a Son then Living, and prayed 
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the Judgment of this Court therein. 

Which Plea and Demurrer, was argued 
before the Lord Chancellor Fefferies, which 
his Lordſhip over-ruled, and ordered the 
Defencant to anſwer, and he would hear 
the Cauſe 46 origine, at which hearing, 
the Defendant Atwood and his Wife infiſt- 
cd, Thar che Plaintiff's demand being on- 
ly a remote Remainder in Fee, as right 
Heir of the Husband, was not ſo valua- 
ble in Incerelt, as for a Court of Equity ® 
Decree a Purchaſe to be made for the Sale 
thereof, and to rake the Money from the 
Wife and Adminiſtrattix, to make that Ig 
Purchaſe, when ſhe ought to return the Wh: 
ſame as Aſſets, or howloever 15co l. of Wd; 
the Money was her own Portion, and WW: 
belongs to her by her Election within fix 
Months, and though according to the ſtrict 
Letter of the Articles her Husband Richard 
Aettleby, could not be ſaid to die leaving 
no Iſſue, becauſe he had a Daughter liv- 
ing at the time of his Death, yet the 
Daughter dying within the ſix Months, al- 
lotred for the Wife's Election, in caſe he 
had died leaving no Iſſue, there was great 
equity to extend the Conſtruction of that 
Clauſe of che Articles, ſo far as to give her 
back her own 1500 l. Portion. 

The Plaintiff inſiſted, That ſuch Re- 
mainders in Fee have been conſidered by 
this Court, and purchales decreed to be 


2 made 
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judged at common Law; and in this Caſe 
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nade and limited to ſuch right Heirs, and 


hat the 2000 J. in this Caſe, cannot be 
aſſets, and in like Caſes had been ſo ad- 


the Articles have expreſsly provided, that 
the Money ſhould go as the Land ought 
to have gone, as if a purchaſe had been 
made therewith; and as for the Pretence 
ofthe ſaid Defendant Aun's electing 1500 l. 
her power of electing did never ariſe, nor 
can her power be cnlarged by this Court, 
beyond the expreſs words of the Articles, 
nor is there reaſon for it in this Caſe, in re- 
gard the Articles provided, that ihe ſhall 
have a Dower beſides, and the ſaid Ann 
by virtue of her two Adminiſtrations, hath 
2 great perſonal Eſtate beſides the 2000 l. 
in Queſtion. 

This Court declared, That the 2000 J. Money to be 
muſt go, as the Lands ought to have gone, Fd 
in cale a purchaſe had been made, and be applied as 
yet the Wife had no power to elect 1 500 J. the Land 
part thereof, becauſe her Husband died vid have 
eaving Iſſue, and ſo her power of Election been purcha · 
never aroſe, nor did any Circumſtances ſed. 
appear to his Lordſhip in this Cauſe, to in- 
duce him to inlatge the Conſtruction of 
the Articles, touching ſuch power of elect- | 
ing, beyond the expreſs words thereof, "Y 
and decreed the {aid Diſmiſſion to be rever- 
led, and that the Defendant Atwood, and | 
aun his Wife, do lay out the * E. . 

Or 1 
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for purchaſing Lands in Poſſeſſion in Fot 
ſimple, to be ſetled according to the inten 4 
of the Articles. an 
Truſtees in- And as for the Defendants the Truſtees th 
es regard they relied upon the ſaid Di- 
miſſion, ſigned and inrolled for their Int 
dempnity, in paying the ſaid 2000 l. rf be 
the {aid Atwood or his Wife, they are inf 6 
dempnificd thereby. | 7 


Paget contra Paget, 3 Jac. 2. Ve 
fo. 2. 


7 he a A Deed of Revocation, and a ne 
ſcaling and X SvSett!cment made by that Deed tho 
execution of After the ſealing and execution of the ſaid 
=” vet Deed, Blanks were filled up in the ſaic 
| Deed, and the ſaid Deed not read apai 

to the Party, nor reſealed and executed. 


yet held a good Deed. 


Smith contra Fiſher, 3 Fac. 2. 
| fo. 641. 


Money devi- HAT Suſan Beale by her Will in wii 


ſed to one | . , ; 
or Life with ting after ſevetal Legacies thereby 


Limit tions given, gave all the reſt and reſidue of het 
over, goo. Eſtate, unbequeathed, which conſiſte 
moſlly in ready Money, to be put fort 
to Intereſt by her Executors, and one hal 
of the Intereſt to be paid to the Plaintill 
Ann Cole her Siiter, during her Life, and the 


othe 
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Jocher half of che Intereſt unto the Plaintiff 
Ann Smith, Daughter of the ſaid Ann Cole, 
and aftet her Mother's Deceaſe, to have all 
the Intereſt during her Life, and if the ſaid 
Ann Smith died without Iſſue of her Body, 
then the principal of the Reſidue, ſhould 
be equally divided berween the Defen- 
dants, Mary Clever, and Elizabath Far- 
mer. 

The Queſtion is, whether the deviſe o- 
yer to the Defendant Clever and Farmer as 
aforclaid, was a good Deviſe. 

This Court declared, that the ſaid Will 
was a good Will, as to the Limitations 
over tothe Defendants Clever and Farmer, 


and decreed the Executors to account ac- 


cordingly. 


Com Dorſet contra Powle, 3 Fac. 2. 
fo. 148, 599. 


T HIS Caſe is, where by the Deeds and 

Agreement before Marriage, the 
Countels of Dorſet had an abſolute power 
to diſpoſe of ali the perſonal Eſtate ſhe 
had at the time of her Marriage with the 
Defendant, and the proceed rnereof, and 
had by her Will and otherwiſe, well diſ- 
poſed of, and appointed the ſame to the 
Plaintiff, and this Courr ordered the De- 
tendant to confirm the ſame; but as to 
the Rents and Profits of the real Eſtate, 


upon 
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M inte- 
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upon Conſideration of the ſeveral Clauſes 
of the Deed, relating to the ſaid Eſtate, 
and different penning of the ſame from the 
other Deeds, that concerned the aforeſaid 
perſonal Eſtate, his Lordſhip declared, that 
the ſaid Counteſs had no power to diſpoſe 
of the ſame. 

By Indenture Tripartite, dated 28th of 
June, 31 Car 2. made between the Deſen- 
dant Mr. Ponle of the firſt Part, Sir Tho. 
mas Littleton and Charles Brett Eſquire of 
the ſecond Part, and the Counteſs of Dor. 
ſet on the third Part, reciting, That the 
ſaid Counteſs was ſeiſed in Fee of ſeveral 
Manor Lands, Tenements and Heredita- 
ments in England, and reciting, there was a 
Marriage intended between Mr. Pomle and 
the Counteſs, it was agreed, that if the 
Marriage took Efſect, the Counteſs ſhould 
during the Coverture, receive and diſpoſe 
to her own Uſe, and at her own Will and 
Pleafure, of all the Right and Title ſhe 
had or claimed in the ſaid Manor Lands 
and Premiſſes, or in any other Manors 
or Lands of the Counteſs in England, and 
of all the Rents and Profits thereof, ſo as 
Mr. Powle his Executors, Adminiſtrators, 
and Aſſigns, were not to intermeddle nor 
have any Benefit or Advantage thereby in 
Law or Equity; but ſhould join with 
the Countcts from time ro time, in the 
diſpoſing thereof, as the ſhould * 
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and the Defendant Mr. Porle thereby 
covenanted, that if the Marriage took 
Etict, Mr. Powle, his Executors or Admi- 
niſtrators, without the Conſent of the 
Counteſs in Writing, would not incum- 
ber the Premiſſes, or receive the Rents 
and Profits to their own Ule; but from 
time to time would upon Requeſt, Autho- 
rize ſuch Perſons after receiving the ſame 
for the Counteſs's ſeparate Ule, as ſhe 
ſhould think fit, fo as he might have no- 
thing to do therewith, either in Law or 
Equity, and that upon Requeſt, he would 
make reaſonable Leaſes of the Premiſſes 
for ſuch Conſiderations and Terms, and 
uader ſuch Covenants, as the Counteſs 
ſhould think fir, and gave ſuch Acquit- 
tances for the Rents, as ſhould be Requi- 
lite and Convenient, and at the Charges 
of the Counteſs, and her ſaid Truſtces, 
ſhould Commence and Proſecute any Suit 
neceſſary for the Recovery of any part of 
her Eitates, and in defence of het Right 
thereto, and that the (aid Counteſs might 
diſpoſe of the Premiſſes, and receive the 
Profirs according to the true inrent and 
meaning of the ſaid Indenture Tripartite, 
without the Interruption of Mr. Powle, his 
Executors, or any claiming under him or 
them. | 

And by another Indenture Tripartite, 


28 June 31 Car. 2. berween the 989 
| 0 
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of the firſt Part, Sir Thomas Littleton andi har 
Mr. Brett of the ſecond Part, and MrWcc« 
Pomle of the third part, reciting, that where-W 1c 
as there was a Marriage to be had betweenſſſd 
Mr. Poyle and the Counteſs, and that by 
Agreement, ſhe was to have and diſpoſe to 
her own Uſe, and at her Pleaſure, all her 
Jewels, Plate, Goods and Chattels, both 
Real and Perſonal, and the benefit thereof, 
ſo as Mr. Powle his Exceutors or Admini-W 
ſtrators, were not to intermeddle there- 
with, the Counteſs by Mr. Powle's Conſen 
did make a Bargain and Sale to the ſaid 
Littleton and Brett, of all her Jewels, Plate 
Houſhold-ſtuft, Money, Goods and Chat 
tels, Real and Perſonal upon Truſt, that 
they ſhould diſpoſe of the ſame, and the 
procecd thereof to ſuch Perſons, and ſuch 
uſes as the Counteſs by any Writing, e 
by her Will ſhould appoint, ſo as Mr. 
Ponle might not have any power or inte 
reſt in Law or Equity, to Sell, Charge 
or Diſpole of the ſame, or any part 
thereof, and for want of ſuch Appointment 
upon Truſt, to deliver the ſame, or ſuch 
part thereof as ſhould be undiſpoſed of b 
the ſaid Counteſs to her Executors or Ad- 
miniſtrators, and Mr. Powle by the la 
Decd covenanted not to hinder the ſame, 
and alſo that they ſhould be free from al 
Debts and Ingagements of che ſaid Powle 
That Mr. Ponle and the Counteſs inter 

| married, 
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narried, and afterwards the ſaid Counteſs 
cording to the ſaid Agreement. and power 
;long as ſhe lived diſpoſed of all the Rents, 
ad profits of her real Eſtate, and with- 
ut Powle's intermeddling, That afterwards 
he ſaid Truſtees dying, Mr. Powiz by 
Ned with the ſaid Counteſs, transferred 
he ſaid Truſt to other Truſtees, and alſo 
ovenanted not to intermeddic, but the 
id Premiſſes to be folely in the power of 
Je ſaid Counteſs: And it was agreed, that 
he Receipts of the Countels ſhould be 
ficient for the Premiſſes, or the proceed 
hereof, notwithſtanding the Covercure : 
hat the Counteſs by her ſelf and the 
[ruſtees received the Rents and Profits of 
he Premiſſes, and diſpoſed thereof with- 
ut Mr. Pomle: That the {aid Counteſs by 
Deed of Appointment in 1682, and by © 
er Will in 1684, whereof ſhe made the 
Plaintiff the Earl of Dorſet her Son Exe- 
uror to whom the ( after ſome Bequeſts 
nd Appointments to other Perſons,) be- 
queathed and appointed all the reſt of 
er perſonal Eſtate, and allo gave to him 
ll her Moneys and Rents, and all Arrears 
e Rents in her Steward and Tenants 
ands, to all which the Plaintiff che 
arl (the ſaid Counteſs being Dead) is 
tituled. 
The Defendant Porle inſiſts, that as to 
he Rents and Profits of the real * 
1 | 1C 


Feme Co- 
vert diſpo- 
ſiog of her 
perſonal E- 
ſtate, accord- 
ing to A- 
greement at 
Marriage, 
decreed 
good : But 
not as to the 
Rents and 
Profics of 
her real E- 
ſtate. 
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he claims the ſame, and that he was ſo ſa 
from not intermeddling therewith, that he 
would not permit the Stewards to receive 
the Rents without Warrant from himſel 
and that he paſſed all the Accounts there 
of, and rectified them after the Countel; 
had ſigned them. 

This Court declared, There was an ab 
ſolute Power in the ſaid Counteſs of di 
poſing all her perſonal Eſtate that the wa 
poſſeſoꝰd of at the time of her Marriage 
and the proceed thereof, and that ſhe hac 
purſuant to ſuch Power well diſpoſed o 
the ſame, and decreed the Defendan 
Pomle to confirm the ſaid Will and Ap 
pointment : But as touching the Rent an 
Profits of the real Eſtate, upon Conſide 
ration of ſeveral Clauſes of the Deed r: 
lating to the ſaid Eſtate, and different Pen 
ning of the ſame from the other Deed 
that concerned the perſonal Eſtate, Thi 
Court declared, the (aid Counteſs had n 


power to diſpoſe of the ſame, and all th 


Arrcars thereof to be accounted for to th 
{aid Mr. Por le. 


TH 


So wHwYyTH) E . — — © ©©23 


The Duke of Albemarle; 


With the Arguments thereon. 


o 
it. — —_— _—_ „ 
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Com” Mountague & al contra Com Bath G. 
al", 4 V. & M. fo. 90. 


T H E Plainrifls, after a Trial at Law 


directed out of this Coutt, wherein 


and a Verdict for the Defendant, that it 
was good and valid in Law? come 
into this Court to ſeek Relief upon the 
Equity reſerved againſt the ſaid voluntary 
Settlement, wherein was a power of Re- 
vocation by virtue of a Will afterwards 
rf made, the Queſtion being, Whether in 
Equity the ſaid Will was a Revocation 
of the Deed, tho not ſtrictly purſued? 


Vol. 2. Ee The | 


Revocation: 


the Point in Iſſue was, Whether Chancery C. 
a Settlement was well made and executed, 4% 96: 


2. & 


Will. = 


121.175 : 
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The Bill was: 

That Chriſtopher, late Duke of Albe- 
marle being ſeiſed of ſeveral Manors, 
Lands and Tenements in ſeveral Counties 
having married the Duke of Nencaſtles 
Daughter, and being polle(s'd of a conſi- 
derable perſonal Eſtate, frequently de- 
clared, That he would make ample Pro- 
viſion for the Dutcheſs ( who then had 
but 2000 l. per Annam Annuity ſetled on 
her for a Jointure by George Duke of Al- 
bemarle, (upon her Marriage with Duke 
Chriſtopher) for the ſupport of her Dignity 
in caſe ſhe ſurvived him, and that if he 
ſhould have no Iſſue Male, he would leave 
to her for her Life at leaſt 8000 J. per An- 
num out of his real Eſtate, and in purſu- 
ance of ſuch his Reſolutions, and likewiſe 
for the ſetling of the Remainder of his 
Lands upon his dying without Iſſue on 
Colonel Monł and others, made and pub- 
liſhed his laſt Will in Writing, dared 
1 July 1687. Whereby, 

He gives to his Wife Coaches, Jewels, 
Plate, &c. and for advancing her living and 
ſupport, if he have no Iſſue Male, and in 
full of her 2000 J. per Annum Rent-charge 
and Dower, he gives her his Lands in 
Eſſex, Stafford, Lancaſter, Tork, Lincoln, 
Surrey, Devon, Hertford, Middleſex, Berks 
and Southampton, tor her Life, and if ſhe 
accept the ſame, that ſhe ſhall releaſe the 

FEED 2.000 |, 
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1000 l. per Annum within three Years af. 
tet his Death, or elſe that Deviſe to be 
Void. The Remainder of his Lands in 
Berks to Sir Walter Clarges pour vie, and af- 
ter in Tail Male, Remainder to his Couſin 
Henry Monk in Tail Male, Remainder to 
his own Right Heirs. 

To Bewile Greenvile (Son to the Earl of 
Bath) his Freehold Lands in Surrey and 
Southampton for Life, and then in Tail 
Male, Remainder to his Couſin T ho, Monk 
pour vie, and then in Tail Male, Remain- 
der to his Couſin Henry Monk in Tail 
Male, Remainder to his own right Heirs. 

His Lands in Devon to Colonel Thomas 
Monk for Life, and then in Tail Male, Re- 
mainder to his Couſin Henry Monk in Tail 
Male, remainder to his own right Heirs. 
All his Lands in Ireland to his Couſin 
Henry Monk in Tail Male, with Remainder 
to his own right Heirs. 

Provided, That if he have any Iſſue, all 
deviſes of any Sums of Money (except for 
his Funeral, his Father's Monument, Almſ- 
houſes and Legacies to his Executors ) 
ſhall be void, and if he leave any Iſſue, the 
Premiſſes deviſed to Sir Walter Clarges , 
Mr. Greenvile, Thomas and Hy Monk, 
and their Iſſue, ſhal! go to his Iſſue, (viz.) 
to his Sons ſucceſlively in Tail Male, if 
Daughters, in Tail with Remainders to the 
laid Perſons, as before. 

Ee 2 Provided, 


419 
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Provided, If he leave Iſſue Male, he 
deviſeth to his Wife, as an Additional 


Jointure to her Rent-charge, Lands in De. 


von and Eſſex for her Life, and makes the 
Dutcheſs during her Lite, and in caſe of 
her Death, the Dutcheſs of Newcaſtle Guar- 
dians of the Children he ſhall have. 

And in caſe ir happen, that Colonel 
Thomas Monk, or any Heirs Males of his 
Body ſhall live to come and be in poſſeſ- 
ſion of the Premiſſes deviſed to him, he 
deſires they will live at Potheridge, the 
Ancient Seat of the Family, and deſires 
his Majeſty to grant them the Title of 
Baron Monk of Potheridge, that it may 
remain in the Family in Memory of his 
Father and himſelf, and his Service his 
Father had the Honour to do the Crown 
in the Reſtauration, and makes the Duke 
of Newcaſtle, Lord Cheney, Jarvis Peir- 
point, Sir Walter Clarges, Sir Thomas 


Stringer, Henry Pollexfen Eſq; and others, 


Executors. 

That the Duke gave direction to Henn 
Pollexfen Eſq; to make this Will, and when 
drawn, was fully approved of by the Duke 
upon mature Deliberation : Which Will 
being in three Parts he carefully lock d up, 
and after leaving two parts of his Will to 
two Perſons and kept the Third, he went 
to Jamaica. | 


That 
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e Thatthe Duke, when in Jamaica, hearing 
Colonel Thomas Monk was dead in Hil- 
„und, {ent to the Earl of Bathe, Sir Tho- 
el s Stringer and others, to ſend over for 
H Chriſtopher Monk, the Colonel's eldeſt Son, 
to educate him ſo as to fit him to bear the 
Character of one to whom he intended 
che greateſt part of his Eſtate, if he died 
is without Iſſue. 
in September 1688. the Duke ſickned in 
el Jamaica, and there again publiſhed his ſaid 
el Will, and declared that it he died, the Box, 
of and Will ſhould be delivered to the Dut- 
of cheſs, and died in Odober following. 
That the Dutchels at her Return from 
is Jamaica found, that the Earl of Bathe ſer 
MF up another Will, dated 3 Aweuſt 1675, 
whereby the Remainder of the greateſt 
part of the Eſtate was given to the Earl 
of Bathe and his Heirs ; and likewiſe a 
Settlement by way of Leaſe and Releaſe, 
in Corroboration of that Will, by which 
he ſeeks to avoid and fruſtrate the Will of 
511687. That the Duke ſent to the Earl of 
en Bathe for the Will of 1675. ( if any ſuch) 
e to have it delivered to him, that he might 
make another Will: That the Will of 
p. 11687. was ſealed at Sir Robert Clayton's 
ro the ſame Day after other Writings had 
ir} been by him ſealed to the Lord Chan- 
I c<llor Jeffreys of ſome Lands fold to him; 
and that the Dutcheſs, nor any of her 
at E e * Rela- 
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feries, without any Revocation, and thc 


the enjoyment of the perſonal Eſtate, and 
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Relations ever knew or heard of the 
ſaid Deeds, till after the Duke's Death, nor 
known to Sir Thomas Stringer, who was the 
Duke's ſtanding Counſel. And the Plain. 
tiffs farther joſiit, if there were ſuch Deed, 
yet it ought not to avoid or impeach the 
ſaid laſt Will, though the power of Revo- 
king the fame, was not literally purſued, 


yet the ſame in Equity, ought to be ta- 


ken as a Revocation, and the rather, for 
that at the making of the Will, the Duke 
remained owner of the Eſtate, and he 
look'd upon himſelf ſo to be, for that he 
had ſince the ſaid pretended Deeds, ſold 
{ome part of the Eſtate ro Chancellor 77%. 


Earl of Bath paid no valuable Conſidera- 
tion, and that ſhe ought to be protected in 


the ſpecifick Legacies deviſed to her, in 
the Will of 1687, tho' the Will of 75, 
(if any ſuch be) was intended by the 
Duke, principally to hinder the deſcent to 
his next Heir; and the Deeds (if ſuch there 
be) were for the ſame purpoſe, and that tho 
the Deed recites to confirm the laſt Will 
of 75, yet does in ſeveral places controul 
it, and alter ir, whereby and by the ex- 
traordinary ſtrange and unprecedented De- 
clarations, Proviloes and Covenants there: 
in, the Plaintiffs believe, the Deeds were 
never executed by the Duke, or it ſo, * 
. Hd Rd 
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he was ſurpriſed therein, and pray Relief 
in the Premiſſes. 


To this the Defendant makes Anſwer, Anſwer, 


and (ers forth the Will of 167 5, whereby the 
greateſt part of the whole Eſtate was given 
to the Earl and his Heits and ſets forth the 
Conſiderations of his ſo doing, as Anci- 
ent Kindred, and Eſteem between Duke 
George, and the Earl of Bath, and ſeveral 
Services and good Offices that he had done 
the Family, and likewiſe (ets forth, that 
being well ſatisfied with ſuch his Diſpoſi- 
tion of his Eſtate, and finding that he had 
been often importuned to alter the ſame, 
and fearing leſt the repeated Praftices 
and Arts attempted againſt ſuch his Diſ- 
polition, might ſome time or other Sur- 
priſe him into a Compliance, conſulted 
with Sir William Fones and other his Coun- 
ſel, how to obviate ſuch Practices, and to 
ſettle his Eſtate in ſuch manner, as that it 
might not be avoided, although for his 
eaſe, he ſhould at any time ſeem to yield 
to the Sollicitations of his near Relations, 
whereupon in Anno 1681 the Duke makes 
a Settlement, wherein he begins: That tor 
the aſſuring of the Honour, Manors, &c. 
upon a Perſon of Honour, &c. and for the 
corroborating and confirming the ſaid Will 
of 75, and to the end, that no pretended 
laſt Will ſhould be ſer up by any Perion 
whatſoever; and for the natural Affection 

Ee 4 that 
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that he bearcth ro the Earl of Bath, &c, 


nification or Determination, ſhould ceaſe 
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grants by Leaſe and Releaſe, ſeveral Ma- 
nors, Lands and Tenements, &c. {ome in 
Poſſeſſion, and ſome in Remainder, upon 
the Earl of Bath in Fee, and fo to Walter 
Clarges, &c. in which Deed there was this 
Proviſo : That if the Duke ſhall at any 
time during his Life, be minded to make 
void the laid Indenture, or any Eſtate 
therein contained, or to diſpoſe of rhe 
{aid Honours, Manors and Lands in any 
other ſort, or to any other Perſon or Per- ot 
ſons, and his or their Heirs, or for any o- 
ther Purpoſes, and the ſame his Mind, In- 
rent and Purpoſe, ſhould ſigniſie and de- 
clare in Writing, under his Hand and Seal 
in the preſence of ſix credible Witneſſes, 
(three whereof to be Peers of this Realm) 
and ſhould pay to his Truſtees, or any of 
them, the Sum of Six Pence, with intent 
or purpoſe to fruſtrate or make void the 
{aid Indentures, That then and not other- 
wiſe, and immediately after ſuch Signifi- 
cation, Declaration, and payment or ten- 
der of payment of 6 d. as aforeſaid, the 
{aid Ule and Uſes, Eſtate and Eſtates, 
Truſts, Confidence, Intents and Purpoſes, 
and all and ſo much of the Premiſſes, 
whereof the Duke ſhould make ſuch Sig- 


Determine, and be utterly void to all 
Intents, Conſtruction and Purpoſes what- 
FRY ſoever, 
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bever, and that then, and from thence- 
orch, it ſhould and might be ijawful for the 
Duke by ſuch Writing, or any other Deed 
on Writing ſubſcribeJ, ſcaled and teſti- 
fed as aforeſaid, to declare new or other 
Vie or Uſes, Truſt or Truſts of all or fo 
nuch of the Premiſſes, whereot the Duke 
hould make any ſuch Signification or De- 
laration, or otherwiſe to diſpoſe of the 
premiſſes, or any part thereof at his Free 
Will and Pleaſure, any thing in the Deed 
the contrary notwithſtanding. 
And for the further Prevention of the 
Miſchief and Inconveniencies that might 
tend any future or ſuddain Surreptiti- 
us Will, which might at any time defeat 
is recited Will (which he declares to have 
nade upon Mature Deliberation) Cove- 
ants for himſelf, his Heirs, Executors and 
dminiſtrators with the Duke of New- 
le, and his Truſtees) that he would 
ot Revoke, Annul or Diſcharge the ſaid 
ill, or any the Legacies thereby deviſed, 
nleſs by ſome inſtrument ſealed and exe- 
ted in the preſence of many, and ſuch 
Vitneſſes, as are in the {aid Proviſo ſpecifi- 
d, declared and deſcribed for credible 
Vitneſſes within the ſaid Proviſe, accord- 
g to the Intention, literal Senſe, and 
ue meaning of the Duke expreſſed in the 


id Proviſo. 


3 by 


He denies the ſaid Deed was obtained 
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by Surpriſe; but that the Duke executec 
the ſame in the preſence of many credible 
Witneſſes, and that the Duke left che Deec 
and Will in his keeping. 

And as to ſo much of the Bill, as te) i. 
quires the Defendant to give an Account r 
of what part of the ſaid Duke's perſona 
Eſtate came to the Defendant's Hands, he 
is adviſed by the Rules of this Honour 
able Court, that he is not Compellabl: 
to anſwer thereunto, for that it appears b 
the Plaintiff's Bill, that at the time of the 
exhibiting thereof, the Plaintiffs were no 
intituled to make ſuch demand, or to have 
ſuch Account, it thereby appearing o 
their own ſhewing, that they have not 
proved the ſaid Will of 87, but that the 
ſame was, and ſtill is under Controverſi : 
undetermined in the Prerogative Court In 
whereof, or as to that part of the Bill h 
Demurs. | | 1 

As to the Objection, That it was a con 
cealed Will and Deed, the Defendants in: 
fiſt, that it was done ſilently, but thi 
Duke would have it kept Secret, that he 
might be free from Trouble and Impor 
tunity. 

And they inſiſt, That as to the lall 
Will of 87. That the Duke adviſed wit 
Counſel, to know whether a Will made 
after the Settlement, would avoid or im 
peach the Settlement, was anſwered, that , 

woulc 


— — 


EE cans tral} quo 


Reports in Chancery. 


would not, and that Proviſo muſt be ſtrict- 
y purſued, whereupon he was well ſatis- 
fied, and that the ſaid Deed ought to be 
ſupported, and not ſet aſide in Equity, be- 
ing made upon ſuch mertorious Conſide- 
tration of Blood, Merit, &c. 

The Plaintiffs inſiſt, That the ſaid Deed 
if any ſuch) being a voluntary Settle- 
ment only, that the Will of 87, is a good 
Y Revocation thereof, in a Court of Equity. 
So that the great Queſtion was, if the ſaid 
Y Deed (it being found to be valid at a Trial 
at Law ) is revoked by the ſaid laſt Will, 
according to equitable Intention or Con- 
ſtruction, 
This Cauſe having been debated and 
argued ſeveral times by Learned Counſel, 
and afterwards by three Judges, (viz.) 
my Lord Chief Juſtice Holt, the Lord 
Chief Juſtice 7reby, and Mr. Baron Powell, 
it was agreed by them, that the Deed 
onFl was a good Deed, well executed, and not 
inf revoked by the Will of 1687. 


The Lord Chief Juſtice 7reby's Argu- 
ment in ſhort was thus : 

In 1675, the Duke made his Will, and 
declares in reſpect that the Earl of Bathe 
was his Kinſman, and had cone many 
Kindneſſes to him and his Family, the 
Earl ſhould have the greateſt part of his 
'F Eſtate, and gives ſeveral Legacies to one 


Monk ; 
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Monk; and then he makes a Deed of Set. 
tlement in 1681, though the Limitations 
by the one and the other differ; bur it is 
not made to revoke, but to confirm the 
Will. Both the Will of 1675, and Deed 
of 1681, do agree in giving the greateſt 
art of the Eitate to the Earl of Baths, 

5 the Proviſo in the Deed makes the 
Diſpute; and then there is a Will of 1687, 
wherein a larger Eſtate is given to the 
Dutcheſs and Colonel Monk, &c. and de- 
ſires the Honour of Potheridge may be e- 
ſtabliſned on the Monks, The Plaintiffs 
Bill is to eſtabliſn the Will of 1687, and 
{er aſide the Deed of 1681, and Will o 
1675. And the Deed on the Hearing o 
the Cauſe was directed to be tried, and a 
Verdict for the Defendant, and the Plain: 
tiff hath acquieſced under it, and ſo this 
Deed muſt be taken as a good Deed and 
Conveyance without any Suſpicion, for 
the Right was tried, and the whole Con- 
tents tried, and if it were good at Law, 
whether there be cauſe to fer it aſide in 
Equity is the Queſtion 2 

He was of Opinion, That the Deed 
was a good Deed, and ought not to be 
impcached in this Court. | 

The Plaiatifts Arguments againſt the 
Deed are: | 

1. Surprize. 

2. Conccalment. 
3. That 


dc 
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3. That the Will of 1687, is a Revo- 
cation in Equity. 

4. That there is a Truſt. 

As to the Surprize: e obſerved, they 
did not make uſe of the word Fraud in 
gaining the Deed, but that it was ſome- 
thing put upon the Duke for want of De- 
liberation. He ſaid, he was not farisfied 
that there was any Surprize on the Duke, 
for he was not languiſhing at that time 


Junder any Sickneſs, but it was done and 
Jexecuted in good Company, and after Din- 


ner, with great Conſideration both befote 
and at that time. They pretend a want of 
Circumſtances in the Execution, whereas Sir 
William Jones was adviſed wich before the 
Deed ſealed, and preſent at the time of 


ihe Sealing: Several other Circumſtances 


were inſiſted on by the Plaintiffs, but none 
are ſufficient to ſer aſide the Deed. The 
Deed of 1681, and the Will of 1675, are 
not inconſiſtent, though they differ in the 
Limitation of the Eſtate: Bur by boch, the 
greateſt part of the Eſtate is given to the 
Earl of Bathe. Tho' they could not find 
Inſtructions for drawing the Deed, tho 
he Deed was not found to be read, tho” 


no Counterpart was ſcaled ; yet none of 


heſe by any of the Precedents have either 


deen ſingly or altogether allowed, as Cauſes 
o ſer alide a Deed in Equity. He was of 


Opinion that the Deed doch confim 75 
Wil 
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Will of 1675, in the ſetling and aſſuring ya 
the Eſtate, part on the Dutcheſs and part 
on the Earl, and as to particular Limita- 
tions the Duke might alter his Mind from 
the Will, and do ir according to the 
Deed. 

The third thing they inſiſt on by way 
of Surpriſe is, That it was done contrary 
to the Duke's Intention: Whereas the De- i 
fendants have proved, that it was accord- 
ing to his Intention, and che other ſide ſay 
not, neither before nor after the making of 
the Deed : for that there were ſeveral 
Wills made by Duke George, and not a 
word of any Limitation of any Eſtate to 
the Earl of Bathe. Which is anſwered by 
the other ſide, That the Wills are in few 
Words, and thereby all given ro Duke 
Chriſtopher, and not any Proviſion made 
for any younger Son or Daughter; nei · 
ther in theſe Wills, nor in the Will of 1675, Wi 
is there any thing given to the Father ofÞ 
this Monk. 

Another Objection, That the Duke ne- 
ver intended any thing to Sit Walter Clar- 
ges, for that he was fallen into his Diſplea: 
ſure, and what is given is a remote Re- 
mainder; but there were Proofs of conti- 
nued Kindneſs to the Earl of Bathe. And 
the greateſt proof that there was no Sur- 

| prize, was the preſence of Sir William 
Jones at the Execution of the Deed, who 
| 4 Was 
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gras of great Ability and Integrity, and 
rt Fould not be guilty of a ſurprizing, and 
a- De was ſatisfied that there was nothing 
m Wur fair dealing in the Execution of the 
1c Weed. 

As to the Will of 1687, perhaps it 
y Wight be intended, not to give his Eſtate 
ry Wo the Earl, and that there was great Ad- 
e · Dice taken on that Will. 
d- Burt what was the meaning of the Duke 
y making the Will of 1687, if it muſt 
ofWgnific nothing: 
al The trueſt Anſwer that hath been given 
23, That he adviſed whether a Will would 
toF:cvoke the Deed, and when he under- 
by Wood that it would not, but that he 
wad put all out of his Power (except by 
ke ſtrict Revocation, ) then he gratified the 
de continued Importunities of his near Rela- 


ei · Pons, and endeavours by that to render 


5, imſelf eaſie; ſo he conceived the Deed 
ofFell executed, and is purſuant to the Will 
f 1675, and cannot be fer aſide on the 
oinc of Surprize. 
The next point inſiſted on is Conceal- 
ent, and they inſiſt on a Clauſe in the 
rl's Anſwer, where the Duke ſent for 
be Deed, in order to make a new Settle» 
nent: The Will he might have revoked 
ithout the Deed ; but as the Plaintiff 
ath, the not doing of it was a Conccal- 
nent, and the Argument is good, if ms 
| 2 
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and there was a great Proviſion made fo 


Reports in Chancery. 


fact were true. But it's not ſo, for it dots 
not appear, that he ever intended to te 
voke the Deed; and both the Will of 75 
and the Dzed of 81, were delivered intc 
the Earl's Hands, juſt before the Duke 
went abroad, and the Concealment was 
not from the Duke, but the Dutcheſs, and 
the Precedents cited of Clare contra Com 
Bedford, and Row contra Pott, come not 
up to this Cafe. | 

The next point inſiſted on is Revocation 
The Will of 1687, (lay the Plaintiffs) is: 
Revocarion in Equity, though there wa 
not the Quality or Number of Witneſſeg t 
defcribed and limited in the Proviſo. It A 
no Revocarion, neither was it intended (0M 
the Duke wrote a Letter to the Earl, tha d 
he had done him no Wrong, and he le 


the Keys with him, and imployed the 


Earl in ſelling the Cockpitt and Albemarit 
Houſe, and the Duke continued in the (amt 
mind ro Mont, and Sir Walter Clarges 
and there ſeemed no reaſon why he {houlc 
not be of the ſame Mind as to the Earl 


nn... . , mfr a Ge 


rhe Dutcheſs by the Will and Deed, buf 
not a word of Mr. Monk in either, bu 
only in this laft Will. Where there are tw 
voluntary Conveyances, he that hath th 
Eſtate by Law, fhall hold ir. Where 
Party ſhall be relieved, where there' is 
Defect, they ſhall be relieved, where ther 
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s a Defect, they ſhall be relieved, where 

there is a Deceipt or Falſity, and the Pre- 

cedents are, that they have been relieved 

in ſuch Caſes, where it is to pay Debts, 

or to provide for Children, ſeveral Prece- 

dents have been cited, as Prince and Green, 

W Ferrers and Tanner, Webb and Webb temp. Moore 646, 
Eliz. Doctor Hamilton contra Maxwell, 

1655, Bowman and Tates, F Wallis, contra t Caſs in 
Crimes and Scot , Thwaytes contra Dee, r 


Arundell contra Phillpott. a pon ig 
As for the Truſt, nothing was ſaid by 9. 


him of it, for it cannot be preſumed, that 12. 307, 

chete was any Reſulting Truſt, for that 

was to undo what he had done before. 

The Defendants are in Poſſeſſion by a Ver- 

dict upon the Deed, and there is no rea- 

lon to diſturb them. 

Lord Chief Juſtice Holt, This caſe de- 

pends on a Will of 1675, and a Deed of 

J 168, and a Will of 1687, and the Que- 1 
ſtion is, whether the Will of 1687, doth 7 

revoke the Deed of 1681, it being not [ 

purſuantto the Power: He was of the ſame 

Opinion with Baron Powell, and Lord Chief 

Juſtice Trely. The Deed is a good Deed, | | 

and ſo all the Evidences and Circumſtances 3 

relating to the Deed, ought to be taken | 

to be true ( viz.) that Sir William Jones 

was adviſed with in the Draught, and was | 

preſent as a Witneſs, and that the Will of 

1687, is a good Will; bur, not to be re- 
Vol. 2. Ff lieved 
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lieved againſt the Deed of 1681, whic 


mult be taken to be a good Deed, and he 1 
reduced what he had to ſay to fourſi . 
Heads. 18 
1. Of the Frame and Manner of the, 
Deed. nc 

2. Whether on the Evidence, the DeedF;, 
were unduly obtained. 7 

3- Of the Circumſtances and Conditi-· I o 
ons of the Perſons. ſe 

4. Of the Perſon of the Duke himſelf, v1 


and the Circumſtances he was in, when he 
made his Will of 1687, for whether thec 
Plaintiffs ſhall be relieved againſt che Deed, I 
is the Queſtion. 

As to the firſt, It's ſaid the Will of 75,4 
and the Deed, make but one Conveyance, 
and that is ferch'd from Law ; for at Law, 
a Fine and Recovery and Deed to Lead in 
the Ules, are but one Conveyance. So as 
to the firſt from the Contradictions and I 
Milrecitals in the Deed, which have been Ib 
inſiſted on, there is no Cauſe to relieve I 
againſt the Deed. 

As to the ſecond, on the manner of ob- I 
taining the Deed, he ſaid, he could not. 
find any undue obtaining of the Deed, but 
that Sir William Jones his Hand was in the I. 
Proviſo of the ſaid Deed, and that the 

| 
| 


Deed was not executed by a Surprize, for 


the Duke's Counſel was preſent at the Ex- 
ecution of the Deed, and here is no Fraud 
| r0 
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to ſer it aſide. As to the Caſe of Winn 
and Bodvile, which has been cited, there 
was a great Fraud and Practice; bur there 
js no Fraud or Circumvention here, but 
the Deed is fairly obtained, and there is 
nothing but a preſumptive Evidence againſt 
edit, which ought not in Equity, to be an 
_ Evidence againſt the Decd, fo as there a p- 
ti pears no Evidence, that the Earl ſurpri- 
ſed the Duke, or that the Duke was ſur- 

lh, priſed. 
As to the third Point, touching the 
beFCircumſtances and Conditions of the Per- 
d, Eons. The Earl was a near Relation, and 
had done many Kindneſſes to the Duke, 
Rand his Family, and was eſpecially in- 
"© Ftruſted by him; and though the other 
W.perſons that claim by the Will of 1681, 
ad may be of Relation to him, yet he char 
4 Yhath che beſt Title, hath the Right. And 
nde it is in the Caſe of Perlons, where 
en both claim under two voluntary Convey- 

VC Yances. 
As to the fourth and laſt point, touch- 
b- ing the Circumſtances the Duke. was in, 
ot when the Will was made, the Duke when 
ut Ihe made the Will, was under a Reſtraint 
he by the Deed of 1681, for his power was 
he executed, and the Duke had reſtrained 
or Fhimſelf, And the Court of Equity hath 
Ino power to examine into the Reaſons and 


1d Conſiderations for doing it, and there may 
to Ff 2 be 
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be Reaſons for a Wiſe Man to reſtrain 
himſelf, for he may not know what Sur- 
priſe may be put upon him; and as there 
may be reaſon for it, ſo it ſhall be preſu- 
med there was good Rea ſon. Further, 
there is no Evidence of an Intention in the 
Duke to execute the Power, for he had an 
opportunity to have done it; and becauſe 
a Man may one way diſpoſe of his Eſtate, 
that therefore he may do it any way, is 
ſtrange; and if that may be done, it 
will overthrow all the Conveyances that 
are made. 

They on the other fide pretend, the D. 
had forgotten the Deed. It was made but 
in 1681, and well atteſted by credible 
Witneſſes; and if he had forgotten it, his 
Counſel had an Abſtract of the Deed; and 
becauſe a Man had forgot a Deed, that 
ought not to be a cauſe in a Court of Equity 
to ſet that Deed aſide, for Memory may 
fail, but a Deed is Permanent ſo there ought 
to be no Relief againſt the Earl, and thoſe 
that claim by the Deed of 1681. 

Lord Keeper: There be three Suits in this 
Court, the Dutchels her firſt Bill is to (er 
aſide the Deed of 1681. and the ſecond Bill 
by the Monks much to the fame Eſlect, and 
on the ſame Evidence. And the third Bill by 
the Earl, complaining of the Will of 1687. 
On the hearing of the Cauſes the 8th day of 
July 1691. before the then Lord's Commil- 

ſioners, 


rr ee 
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ſioners, and on a Trial directed, touching 
the Validity of the ſaid Deed of 1681, 
there was a Verdict for the Decd, and this 
Verdict hath not been ſtirred. The Cauſe 
comes now to be heard on the Equity re- 
ſerved on the whole Matter; I declare the 
Deed doth ſtand unrevoked at Law, and 
the Defendant the Earl of Bathe is well in- 
tituled under that Deed, for here are no 
Creditors nor Purchaſers, or any Children 
to be provided for, and the Benefit that 
comes to the Earl, is the Eſex and the 
Northern Eſtate. 

The Court did declare,that there wasnot 
any ſufficient Matter in Equity appear'd to 
ſet aſide the Deed, therefore diſmiſsd the 
Bill of the Earl of Mountag ue, and Chriſto- 


pher Monk, ſo far as they ſeek Relief to ſet 


aſide the ſaid Deed of 168 f. and as to the 
other Matters, Equity to be reſerved, 


Ff 3 THE 


437 


1 1 


BY 
L 
I 
A 
[ 


— 


— 


, — A — 2 = Pg \ 
* — 


—_— 
— — 5 


THE 


TABLE, 


— 


* . . F * — 


A. 


PO N the Buying the Equity of Re- 
demption of Lands in Extent, Ac- 
count decreed from the time of the 


purchaſe, p. 392 
Bond to perform a Marriage Agreement plead- 
ed in bar of other Debts, 103 


Letters under one's Hand ſhall amount to a 
good Agreement within the Statute of Frauds 
and Perjuries, 286 

Money agreed to be laid out in Land, ſhall 

be applied as the Land ſhould have been, 


had it been purchaſed, 409 
Annuity, not being demanded in 40 years 
time, conceived to be a Truſt, 221 


The Defendant ordered to pay the Plaintiff 


100 |. for putting in a Scandalous Anſi . 
. 386 


„ Bil 


The Table. 


Bill to diſcover Aſſets, 

Lands atcreed to be ſold to ſupply the Perſonal 
Eſt ate, 98 
Legatees to refund to make up Aſſets, 137 
Lands purchaſed in Truſt, decreed Aſſets to 
pay Judgments, 143 
No reſorting back to a defect in Articles, af- 
ter a Conveyance thereupon executed, 107 
Croſs- Bills, fer ſetting afide or performing an 
Arard, diſmiſs'd 34 
A voluntary Award decreed to be performed, 


304 
B 
Ail, to anſwer no more than what is ex- 
preſs'd is th: Ac etiam Bill, 55, 
Bankrufts as to Partners, 
Joint Debts, 226, 228 


Separate Creditors, 
Relief againſt Over: reaching Bargains, and 
how, 266, 270 
The Bill not to be taken pro Confeſſo if the 
Defendant -hath not appeared, Jus a Seque- 
ration ſball iſſue out againſt him, 284 
Relief denied againſt a Bond entred into to a 
Salicitor, to pay 100 |. when a Verdict 


ſhould be recovered, 21 
Pqrfan relieued againſt a Bond given for Re- 
fguation, 398 
C 


The Table. 


C 


Ertiorari not allowed to remove proceeds 
ings by Engliſh Bill in the Lord Mayor's 

Court into Chancery, 110 
Conveyance, with power of Revocation on pay- 
ment of 1 2 d. at ſuch a place; 12 d. was 
tendred at another Place, with expreſs De- 
claration to revoke the Deed, —— 


Vide Revocation. 

Plaintiff two days before the Commiſſion for Ex- 
amination of Witneſſes was arreſted by the 
Defendant, and in Execution, ordered to 
be diſcharged, and the Defendant to pay 
Coſts, and be at the charge of a New Com- 
miſſion, 22 

Covenant to purchaſe ſo much Lands per An- 
num value, 272 

Voluntary Conveyance though a Proviſion for 
younger Children) not to prevent Satisf a- 
tion of ſubſequent Fudzments, 265 

Copyholder, not to be admitted by Letter of At- 
torney, 56 

Fines of Copyhalders, whether certain or arbi- 
trary, it having been tried at Law, the 
Court wovld not relieve the Plaintiff, other 
than for the Preſervation of Witnefſes, 76 

Of renewing Copies upon reaſan able Fines, 

| 135 
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Upon 4 Contract for Copyhold Eſtate, and Pur. 
chaſe Money paid, the Bargainor dies before 
Surrender, bis Heir decreted to ſurrender, 

| 218 

Surrender of Copyhold Land by Infant of five 
years Old, "ny 

Coſts, from the time of their being' Taxed, 
{ball carry Intereſt, and ſhall Charge and be 
recovered out of the Aſſets, 247 

Where Coſts to be paid, or not, 172 

Bill for Creditors to take their proportionable 
Shares; but their Delts having been paid 
to them, and Releaſes given, 2 

17 


D 


HT E Court of Chancery will not 17 
er aſcertain Damages recovered at Lam, 


6 
Copies of Depoſttions, not to be recorded or « 
emplified, 36 F: 
Depofitions ſuppreſſed, and why, 393 
Blanks filled up after the Sealing and Execu- 
tion of a Deed, yet good, 410 


Diſtribution according to the Act, for the bet- 
ter Settlement of Inteſtates Eſtates, 371, 
37% 

Sach Diſtrilutions are made in Chancery, 
as well as in the Eccleſiaſtical Courts, 


373» 374» 375 


A 


The Table. 
1000 |. to be raiſed amongſt 5 Children, 


one dies before Diſtribution, the Survivors 
ſhall have the Share, and not the Deviſce 
F him that is Dead, 130 
ecree in Chancery as effectual to charge the 
Perſon, as an Execution at Law, 193 


Executory Deviſes, vide Perpetuities. 


[erm deviſ-d to B. and he die without Iſſue, 
then to C. it's void as to C. 16 
00 l. Rent- charge deviſed in lieu f a Foin- 


only the 200 |. per Annum, 64 
arol Declaration for ones Intent, not good as 

gainſt a Declaration in Writing, 78 
Deed, though Cancelled, jet good, 100 
') Wemurrer to a Bill for Diſcovery, whether the 
”, | Defendant be married or not, good; for that 
3 ff if ſhe be married, it's a forfeiture of the 
. Eſtate. Bill diſmiſs d. 68 
6 Fill ts diſcover Settlements in 7 ruſt : Plea 
3 That the Defendant was a Scrivener, and 
had taken Oath, not to diſcover the 
['O | Secrets of his Clients; Over-ruled, 29 


ture, and by the ſame Will an implicit De- 
viſe of Lands to her; Decreed, ſhe ſhall have 
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The Tablc. 


E 
Efendant, in what cafes not to be Exc 
mined upon Interrogatories, 16 
Eſtate Perſonal. 


Truſtees lay out the Moneys of an Infant to pur 
chaſe Lands in Fee; this ſhall be accounte, 
part of his P erſonal Eſtate , he dying , 
Minor, 37 

Perſonal Eſtate, not ſpecifh cally deviſed, to 

applied to the Payment of Debts, and th 

real Eſtate not ſubject thereto, 3%Y7 


Remainder of a perſonal Eſtate deviſed 7 | 


Iſſue to J. S. a void Remainder, 


Articles of a Purchaſe, and 600 |. paid; Co oy; 


tractor dies before any Conveyance execute: 


accounted part of his perſonal Eſtat 
13 


F 


Oreien Attachment, London, 9 p. 
Franaulent Deed, or not, 


A Widow makes a Deed of her former Zh 
Lands Eſtate, and marries, the ſecond Hy 
band, not privy to it; the Deed ſet aſia, 
and the ſecond Husband to enjoy * ; 


fate, 


The Table. 
G 


Xa 8 takes Bond in his own Name for 
18 Arrears of Rent, by this the Guardian 

bath made it his own Debt, 97 
uh 


H 
we A Refidue of a Term after Debts paid and 
Ig a Life determined, decreed not to the 
reſiduary Legatee, but the Heir, 2.96 


No Re- hearing after a Decree Signed and In- 
rolled, 361 


0 
' th 
38 
WY raft made in his Father's Life-time, be- 
cauſe it ſcemed unconſcionable, 397 
Marriage Agreement to have Money laid out 
7 in Lands for a Jointure to ſuch Uſes, the Re- 
Y mainder to the Uſe of the right Heirs of the 
1 Husband, the Maney is not laid out, the 
Husband dies witho«t Iſſue, the Money de- 
creed to the Pliintiff being right Heir, 
O0 

10 portion deviſed upon a Contingency of . 


1 or Marriage, decrecd to be paid into Court 
rh for tne Benefit of the Heir, if the Deviſces 


aye, 153 
Priſoner by Habeas· corpus brought from Bri- 
ſtol, and turned over to the Fleet, for that 
he was in Contempt, 171 


1 | 


The Heir relieved againſt a Contingent Con- 
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The Table. 
I 


HE certain profits of the Premiſſes ſet J 
againſt the Intereſt : Intereſt upon In- 


tereſt Decreed, 87, 286Y- 
Where there is no Contingency of Survivorſhip, 
but the Intereſt preſently veſts, 133 I 


Plaintiff not relieved againſt a Judgment en. 
tred into 60 years ago, and no confiderationf- 


proved, 54 
From what time of the entring, Judgment tl. 
be accounted, 99 


Examination of the act ual entry of a Judg- 
ment in Chancery, to what purpoſe, 91 
Judgments to Attach Lands according to the 
Priority of Originals, 145 


K 


* HE King's Officer privileg d from Pa- 
riſh Offices, though he drive a Trad: 
in the Pariſh, 197 


L 


F Leaſes to attend the Inheritance ,f 


| 133, 243, 273 
Legacy vide Mills, 
Difference between a Legacy and a Truſt, 288 Pe 


Who 


The Table. 


Who are Servants capable to receive Legacies 
ty the general Words, (to all my Ser- 
vants, &c. 36 

cr Legacies to (Poor Kindred) how far to be 


1. exten did, 395 


6 Eſtate decreed to the reſiduary Legatee, and not 


„J. the Adminiſtrator, 100 
3 Legacies given by the Will and a Codicil, are 
nll aiſtin& and not the ſame, I12 


Land Legatees, and Money Legatees decreed 


5all abate in Proportion, 155 
Legacy to be paid at 16, Legatee dies before, 
her Adminiſtrator ſhall uot receive it till the 
16 years end, | 191 
egatee dies before payment of his Legacy, yet 
payable to his next of Kin, 98 
45 egacies deviſed to ſuch who [hall be his Ser- 
wants at the time of his Death, who ſhall 

be ſaid to be ſuch Servants, 101 

lwo Legatees, and if either die, then to the 
pg. Survivor, one dies in the life of the Teſta- 
tor, the Survivor ſhall have all, 188 
Vhat Amounts to an A(ſent to a Legacy, 250 
ifference between a Leaſe which is to com- 
mence after a failure of Payment, and 4 
Mortgage with a Condition ſubſequent, 54 
ce, Lmitation of a Truſt for the Heirs Mates, 


Ke to the Executor, 5 
88 Pefect of Livery and Seiſin aided in Chan- 
cery, EY A 218 


M 


Vho 


void, and the Benefit of the Truſt belongs © 
8 


| 
| 
| 
| 


< 6—— —— 8 22 
— _ 4 - CAC.” 


The Table. 


M 
ILL to enforce the Lord of a Manor ty 


receive a Petition in Nature of a Writ 
of falſe Judgment, to reverſe a common 
Recovery, demurred to, and the Demurrer 
allowed, 387 
Of Marriages by Conſent, 24, 95, 366 
Marriage Agreement provided if the Wife 
claims any of the perſonal Eftate by the Cu- 
ſtom of the Province of York, then the] 
Eſtate to go to other Uſes ; decreed he is 
bound by the ſaid Settlement and ouzht not 
to claim any part of the perſonal Eſtate, 25: 
Mean profits decreed, though a long time fince 


| 261 
The mean Profits though omitted in a forme 
Decree, yet decreed in a latter, 261 - 


The prior Mortzagee upon Redemption by th 
ſecond Mortgagee, ſhall be charged with t 
Profits by whomſoever received after 1 
ſecond Mortgage 205 

Mortgage for 2000 l. Lefore which time t 
Mortgagor borrowed of him that was afte 
waras Mortgagee 300 |. which was agret 
ſbould be ſecured by the ſaid Mortgage, bot 
ſams muſt be paid upon the Redemptio! 

d 


24 
Whether Mertgage Monty to be paid by the 4. 

miniſtrator in relief of the Heir, and wh 
not, 274, 2 L 


The Table. 


J 7h: Plaintiff decreed to pay off a Bond of 
50 |. as well as the Mortgage Money upon 
Redemption, 361 


Creditors on udgments, and Bonds decreed to © 


redeem Mortgages, 396 
Mortgege Money to whom payable, to the Heir 
or Executor, who ſhall have the Equity of 
Redemption, 42, 140, 143, 155 
Rent- charge in Fet Mortgaged is deviſed, then 
the Money is paid, the Adminiſtrator ſhall 
have it and not the Heir, 167 
An Ancient Recognizance not ſet aſide to let in 
4 Mortgage, 106 
Adventure in the Eaſt India Company Mort- 
gaged is Redeemable, 108 


Purchaſe Money. 


Bill for the Remainder of Purchaſe Money, 
Defendant pleads it is 33 years fince, and 


never any Suit for it, but the Land en- 


joyed, and former parties concerned dead, 


a good Plea, 44 
N 

E exeat Regnum, 19 

And the Cauſes of it, 20 

Laymen to find Security as well as Clergymen 

upon a Ne exeat Regnum, 20 
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The Table. 


O 


VE unadvanced Children by the Cu- 
ſtem of London, to bring in what 

they had received into Flochpoch with the 
Orphanage thirds after the Eſtate is divid- 
ed into thirds, and not with the whole E. 


ſtate, 360 
Executor decreed to pay in Orphans Money in- 
to the Hand of W. B. &c. 12 


What Declaration in writing of a Freeman wil 
let in his Child to have a Cuſtomary part 
of his perſonal Eſtate, | 183 

What Money is depoſited by the Father to Pur- 
chaſe Lands in purſuance of Marriage Ar- 
ticles, is to be taken as Real and not as per- 
ſonal Eſtate ; and ſhall not be bronght into 
Flochpoch, 186 

Title under an Occupant demurred to, 112 


P 


| lenge Ly Fngliſb Bill proper to relieve 
againſt a Patent granted by Surpriſe , 

357 
Patent not rever{able Ly Scire facias, ib. 
Of Perpetuities on Intayling of a Term for 


years, with Remainders over, 22 


Remainders ſucceſſively in a Deed of Truſt, be- 


ing limited and confined to fall within 21 
Tears are good, and no Perpetuities, 282 


The Table. 


2 


States deviſed to be ſold for increaſe of 
Childrens Portions, and à Child is Born 
after the Wil, that Child ſhall have 4 
Share, 211 


Portions to be paid to two n at Age or 


Marriage, one dies before, her Portion ſhall 
not go to the Adminiſtrator, but the Heir 
ſhall have the Profits upon the Settlement, 
| 28 
Deviſe by Will, and an Agreement about jt 
Portion, not intended ſeveral Sums, 35 
When Lands to be charged with Portions or 
not, upon the wr ay of a Will, 126 
On Conſtruction of a Marriage Settlement 
and a Will, only one Portion decreed and not 
double, 3 


Payment. 


Whether payment of Money ſhall be applicd to 
cage I * of he 8 Bet, or 
towards Satisfadion recovered by Judgment 
on the ſame Bond, 89 

Privilege from a Pariſh Office for the King's 

Officer, granted out of Chancery, as well 

as Exchequer, 197 

Power to make Leaſes if well purſued, 156 

Prohibition out of Chancery, for Arreſting in 

6g 2 the 


The Table. 


the Marſhall's Court, for Matters arifing gi. 
in Berkſhire, 3011 ; 


R 


Pon refuſal to accept of Rent, no relief 
Ul in Law or Equity for the Arrears, 
| 61 Ke 
Recognizance entred into by the Wife the day 
before Marriage ſet aſide, and a perpetual Yy, 
Injunctiion, ip 80 1 
Releaſe pleaded againſt the Redemption of 4 
Morte age and allowed, 131 
Reverſ1on after an Eſtate Tayl, ſubject to Truſts NV. 
for payment of Debts, | 208 


Contingent Remainatrs. 


Deviſe to Father for Life, Remainder to his 
firſt Son, and Remainder to Truſtees far 
99 Tears, to ſupport the Contingencies, good, 


tho the Limitation is miſplaced, 1711 
A Suit cannot be revived for Coſts alone, where 
no Duty is decreed, | 2.46 


A Settlement with power of Revocation by 
Will executed in pr: ſince of three M itneſ- 
ſes, one of them did not ſubſcribe, yet decreed 
a ſufficient Revocation, 21 

Proofs in an Origiral Cauſe not to be allowed, 
on a Bill of Review, : 18 

No new Proofs admitted upon Bill of Review, 


upon a ſecond Agreement, 45 
. Bil 


The Table. 
Bill of Review diſmiſs'd, for that tis a long 
time fince the Decree was made, and the 
Plaintiff reſted under it without any com- 
laint, 48 
Bill of Review, for that the Plaintiff can now 


dove à tender and reſufal, which he could 
not prove before, diſmiſs' a, 86 
e vivor by Bill or Scire facias when proper, 
) 7 
here no ordinary Proceſs upon the firſt De- 
OJ cree will ſerve, but there muſt be a new Bill 
4 to pray | xecution of the firſt Decree by a ſe- 
tY cond Decree, 128 
Is {No Revivor for Coſts, there being no Decree 
8 Dnrolled, 195 
No Defendant in caſe of Abatement before the 
Decree ſigned can Revive, 195 
51 8 
for 
d, O Eperate Maintenance, 411 


71 P Feme Covert's diſpoſing of her perſonal E- 
ere flate, according to Marriage Agreement de- 
46 creed good, but not as to the Rents and 
br Profits of her real Eſtate, 4.16 


2 prior Deed of Settlement barred by a ſub- 
eed ſequent Deed, and new Proviſion made for 
14] Portions, | 8 
wed pupplicavit of the Peace on Petition, and not 
18 on Motion, nor any indorſement on the back 
ew, thereof, yet good, 68 
45 Want of a Surrender Aided, 129 
Billy | | Money 
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The Table. 


Money decreed to be paid ont of a ſequiſteredfÞ 
Eſtate, and the Commiſſion:rs had pow: r 
to ſell the. Term, 192 

A Decree and Sequeſtration againſt one who 
dies, ſhall not be revived againſt his Hei 
er real Eſtate, 240 


* 
92 in Truſt to pay Debts, tho" the Cre | | 


ditors are not Parties, and no certain 
ty of Debts therein appearing, yet good a{ 
gainſt an after Purchaſor who had notice 
of the Truſt, 3 
An old Truſt continued upon a new Leaſe e 
Patent , « 
No Tenant right againſt the Crown, ibidF/, 
Mortgagee or Truſtee. renewing a Churc 
Leaſe, the ceſtuy que Truſt relieved, ibſ t 
PVhere Executor ſhall have a Truſt and. wherl e 
_ mM, 71 7 
After a Statute acknowledged, and a Mort x 
gage, the Coniſor's Truſtees renew Leaſes ih,, 
their own Names, yet decreed lyable to th] 7 
Statute, 11147 
Truſt aſigned, Truſt determined, 115, 11] 
A general Truſt, and not a fixed Truſſ G 
14þ.,; 
2000 |. Allowed a Truſtee for Charges p. 1 
Expences in managing the Truſt, 15.75 


Springing Truſt, 2317 


4 


* 


Difference between a Truſt aud « Legacy, 28Jall 


er 


The Table 


erm in Groſs, and Term to attend the Inbe—- 
rl ritance, the Diff-rence 233 
2 at Law directed within a preciſe time, 
ho I24 


1 


q 
| NEwviſ:e of Money to be paid at a Day to 
re BH an 9 before the "rg yet 
in it ſhall be payable to the Adminiſtrator, 25 
Land deviſed en Condition the Deviſee Marry 
14 with Conſent, the Lemitation over, Deviſce 
3Y Marries without Conſent ; ſhe ſhall not be 
* Of relieved, but the Land decreed to the Re- 
64 mainder Man, 28 
didflauſe in « Wil, If any Legatee ſhall op- 
req pole or hinder the Execution of the Will, 
ibſ then ſuch Perſons to loſe the Legacy, a 
her Suit for the Legacy is no Forfeiture, 105 
7 Fyſtruction upon the words of a Will, alout 
lor a double Legacy. 111 
s inſtruction upon the words of a Will, alout 
2 If the Profits of Land and Truſts, t 17, 118 
ITÞwiſe of Goods to J. S. for 11 Tears, Re- 
III mainder over, J. S. decreed to deliver the 
1 Goods after the 11 Tears, I37 
14 vie the reſidue of his Eſtate awoneſt his 
an Kindred according to their moſt need, how 
15ſt be expounded, | 147 
2.3) the general words of a Will, ( 1 Deviſe 
 28]all my Goods, Chattels and Houſchold- 
Ter | 2 | ſtuff 


U 
Will vid. Legacies. 


The Table. 


ſtuff in and about my Houſe to J. 8 
ready Money in the Houſe ſhall not paſs tot 
Deviſee, ſhe having a Legacy, 190 
A Deed of Truſt, no Revocation of 4 1 5 


Eſtate deviſed to be fold for encreaſe of Chil 
drens Portions, and « Child is Born finc 
the Will, that Child ſhall have no Share, ibid 

Deviſe of a Plantation in Barbadoes, 250 

Executory Deviſes, | 27 

Vide Perpetuities. | 

A Will, and after that a Mortgage, the Wi 

is republiſhed, it's 4 good Will and not re 


voked, 0 9 2.96 
Lands deviſed to be ſold, and none expre ed t 
ſell, the Executors ſhall ſell, 30. 
Money deviſed to one for Life, with Limitat 
on over, good Limitation, Al 
In _One of the Plaintiff's a Witneſs, 3 
M VSEVM W 


757 unttion againſt Plning or Burn. 1 
f W 


* 
T HE Cuſtom of the Province of Yor 


as to the Di tribution of Inteſia 


Eſtates, 24 
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Ovis xxi. die Januarii Anno Regit Carol! 

Secundi Regis 15%. Inter Robertum Ro- 

Lord Chief juſtice Hide. berts Armigerum Fil, et Hered. Dom. Jo- 

h innis Roberts, er Saram Axor. ejuc,e: Caro- 

Lord Chief Juſtice. Biidęman. 1 lum Bodvell Roberts Ii fan Fil. ſecundum 

dict. Robert. et Sar. er prædigt. Robertum 

| Patrem e jus et proxi mum Amicumy Querentes: 

Richardum Wuynne Bar-. Thomam Day- 

rell Mil. Thomam Wynne Ar. Grffith 

Wonne, Thomam Bodvell, Timotheum 

Pollard, Thomam Pugh, Richardum Ed- 
wards, et Edvardum Griffith, 


Deſendentes. 


Lord Chancellour. 


1 Cauſe having on Tueſday che 19th inſtant, yeſterday, and this day received a Hearing 
before the Lord High Chancellor of England, aſſiſted with the Lords Chief Juſlices of the 
Kings Bench, and Common Pleas, in the preſence of the Councel Learned on both fides : The 
Scope of he Plaintiffs Suit being to be relieved againſt a prerended Writing purporting the Laſt 
Will of ohn Bodvell Eſq; deceaſed, Father of che Plaintiff Sarah, which was gained from him by 
the fraud and practice of theDefendant Thomas Mynne, wich the help and confederacy of he other 
Defendants Pollard, Pugb, and Griffith, to diſ- inhe ri: the Plaintiff his only Su:v ving Davghter ad 
Heir,of a great Eſtate in Lands lying in the ſeverall Counties of Carnar van, Avgleſes, and Mer- 
reoneth in Wales, and to ſettle the ſame on the two Defendancs Griffith Wyzne Son of the Defen- 
dant Thomas, and Thomas Bod vel, both Infants, It appeared, That the ſaid chu Bodvell de- 
ceaſed, being ſeized of the Eſt ate before mentioned, did upon his Intetmatriage with Ame 
the Daughter of Sit William Ruſſell, and in conſideration of a Portion of 5000 l. which ſhe 
brought him, ſettle the ſaid Eftace on himſelf and the Heirs Mile of him che (aid Fohy, on the 
Body of the (aid Aune to be begotten, with remainders to the right Heirs of the ſaid John, who 
dying without Iflue Male the Eſtate by vertue of the ſaid Settlement would have deſcended to 
the Plaintiff Sarah, the ſole Surviving Daughter and Heir of the ſaid John Bodvell, with whom 
the Plaintiff Mr. Roberts did in December 16 57. intermatry, and had Iſſue by her two Sons, and two 
Daughters, in the Life-cime of the ſaid Fohs Bodvell, who (as appeared by the Proofs now read} 
co manifeſt his apptobation of, and ſatisfaction in, the ſaid Match, did upon the Birth of the ſe- 
cond Son of his Daughter by the Plaintiff, become Godfather to the Child, and gave him the 
Name of ( harles Bod vell Reberts, expreſſing his great Joy and Comfort in his Daughters ſo happy 
choyce and noble intermarriage ; And that therefore to evidence his good liking thereof, and 
complacency in the Birth of che Child, he had given the Plain:iff Charles Bodvell his own Name, 
to the intent he might (as he was reſolved te do) make him his Heir, and continue the Eſtate in 
his Name, ſaying, He (hould be more a Bodvell than a Roberts: And to that end, would take 
upon him the Charge and Care of his Education in Wales, where his Eſt te (which he defigned to 
the ſaid Charles Bodvell Roberts) did lye; And preſented the ſaid Sarah at the Chtiſtning with 
ſeverall Pieces of Plate to the value of 50 l. at the leaſt, Declaring, That though his elder 
Brother might have a greater Eſtate ; yet his Boy ¶ harles ſhould not need to be behôlding to 
bim; for he reſolved to make him his Heir, and chit he ſhould keep up his Name and Famil 

in Bodvell; And would bave him bred in Wales, and learn that Language, and did treat with 
Nurſes and Servants for that purpoſe ;- further promifing, That if Mr. Rcberts and his Wife would 
go into Wales to live, he would at pteſent part with his chief Seat and Lands to them; and ſent 
to the Lord Privy Seal to ſettle ſome Eſtate on his Sonne: And to induce his Lordſhip to make 
ſuch Settlement, did promiſe that he would ſettle all his Eſtate, ſo that after his ceceaſe it ſhould 
ome to his ſaid Daughter Sarah and her Heirs. And the Lord Privy Seal upon this Declara- 
ion and Promiſe of Mr. Bodvell, was induced, and did by Conveyance Intolled the 27th of 
eptember 1660. ſettle a very fair Eſtate near 3000 l. per amum upon the Plaintiff Roberts and his 
ue ona the Body of the ſaid Sarah begotren: And Mr. Bodveil thereupon in Auguſt 1660. cau- 
d his Will co be made, whereby he gave his whole Eſtate to Sarah for life. with Remainder 
bet Son Charles in Tail, and made che Plaintiff 8 Sole Executrix, and the Lord Privy Seal 

| 9 


—— 


Ind others Overſeers ; which Will he gave to Mr, Rowland Lewis his Apothecary to keep fa 
rho kept the ſame untill April following. It being alſo fully in proof, Ibat both before 
aftet the making ſuch Will, he would often Viſit and receive Viſits from his Daughter, and d 
E> ofcen invite the Plaintiffs ro Banquets and entettainments; and was ſo poſſionately : ffeEtionate 
het, that he would often weep for joy at the ſight of her, and wculd upon all occaſions declat 
ſhe was the moſt Dutifull and obedient Child in the World, and one that had never cfletde 
him in her whole Life ; And did ſeverall times after the Will made, when ſhe had been new 
gone from him, break out into Expreſſions to this Effect, My dear Daughter Sarah, what tha 
1 do for her? Nay, what can I do more for her than J have done by my laſt Will ? Ar 
to the end the ſame might not be ſtifled or concealed, Mr. Bodvell in September 166 1. bein 
then Sick, ſent for Richard Jones Eſquire, from Wandſworth,and told him be had made ſuch a Will 
and prayed him to remember and divulge it if he dyed. And February 1661, April 1662. and 
June 1662, he told Mr, Salsbury, and Mr. Jobs Lewis, (who kept the ſaid Will by Bedvells di 
rection, for ſix weeks after Mr, Bodvell took the ſame from Rowland Lemis) and Mt. Gecr ge Farwell 
that he had made his Will as aforeſaid, defired ti em to remember it, proſeſſing he would neve 
alter it. And although he did in 7h following, levy Fines of all his Eſtate, yet it was not with 
the leaſt thought or intention of revoking his Will, or to diſ-inherit his Daughter: For when 
port had been ſpread to that purpoſe; he did utterly proteſt agairſt it, and declared in the preſence 
of ſeverall perſons, and as often as mention was made of this matter, that he would not give one 
foot of Land away from his Daughter Sarah, and his Grand-ſonne Charles Bod vell, ſayirg, God 
forbid any endeavours which have been uſed , ſhould take off my affection to my innocent 
Daughter, and Grand-child, and adding with teares, he (ſhould be worſe chan a Beaſt, or 
Devil, if ke did it; but did aver to Mr, Parrey, in the preſence of Mt. Pollard, in Auguſt 1662, 
to Tubs Wynne Eſquire, about October 1662. ro Doftor Deawty, in November 1662, that he had 
no other meaning by levying thoſe Fines, than to prevent the malice of his Wife, in caſe (he 
ſhould attempt (as it was then reported ſhe did deſign) to ſer up (ome Iſſue male to ihe prejudice 
of his Daughter. And did ſend to the Lord Privy Seal, and Mr. Reberts, to contradict ſuch falſe 
Reports of his intention, to diſ-inherit his Daughter ; neither was there any Reaſon or probability 
he ſhould do it, to make way for the Defendant, Fjzxe and his Sonne, er the other Defendanc 
Bodvell, not onely in regard chey were ſtrangers, but for that it did appear by the proofs, chat he 
had a continued emnity and diſ- affection towards Mr. Vyme, for the ſpace of twelve years before, 
and almoſt untill the time of his death, made no uſe of him in the time of his croubles end Seque- 
ſttation; nor was he helpfull to him in taking off the ſaid Sequeſtration , or ſurviſhing him with 
money, but was by Bod vel then looked on, Not onely as one that was a neceſſitous cunning per- 
ſon, and a hanger on, and burthen to him, as he then declared, but alſo afrerwards, often complained 
that he was one, that not onely he himſelf ſuſpected, but of whom the Lady Bedvelt his Mother 
had great ſuſpition, and gave him warning to have a care of, as one whom ſhe feared had a de- 
ſign upon him, and did watch an opportunity of che ting him of his Eſtate : which ſaid ceſigu 
and in ention, it appeared by Mr, Parries depoſition, the ſaid 7 homas Wywne had twelve years to- 
gether before Bodvels death. And to evidence how great a diſpleaſure Mr. Bedvell had towards 
Mr, Wye, being for five years before his death often ſolicited to exchange a few Acres of Land 
with him, he could not be prevailed with to do it; His anſwer being alwayes, Hang him old fool, 
and covetous Coxcomb, I think the Rogue would quarter me alive, but J wilt ſtarve, and ſee my 
Eſtate at the Devill, before he (hall have a foot of it; and to prevent all occaſions of being ſedu- 
ced by him, did forbid him to come into his preſence, and charged the Servants to ſhur him out of 
doors, And if by chance Mr. nne had got into the Room, Mr. Bodvell would uſually ſay to his 
Servants, why did you let this old fool in, he never comes for good; and heating that Mr, V 
had reported he ſhould be his Heir, he did reproach him with many vile and infamous termes c 
beggery, impudence and knavery, repeating the ſame expreſſions, thar he ſhould be thought worſe 
than a Beaſt, if ha ſhould give away his Eſtate from his own fleſh and blood; and that 9 
ſhould be hang d before he, or any of his, ſhould have a foot of it. And it further appeared 
that in the year 1661, Mc, Bodvell falling fick of a violent Feaver » which wrought ſo upon h 
Brain, that from that very time to bis death, he was very weak both in body and minde, and mug 
ceclined in his memory and underſtinding. And although he were at ſometimes of better tet 
per and diſpoſition than other, yet he was generally diſtempered, and uſed many unguly and e 
travagant Actions, and Mr, #yme.thinking to take advantage of his weakneſs, and diflerpy4 
did ſeverall times endeavour to inſinuate into his Company, but was alwayes r epulſed, and p 
vented, untill about June 1662, when Mr, Bedvel being arreſted for debt, and in _ b 
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yl bim, che Bayliffs ſeverall times denyed that they had any ſuch perſon And after (ome threa 


and in their ſtead, to entertain the Defendants Pugh, and one Edwards his Kindſman, intimates 


Biyliffs, Mc. Roberts wich another perſon 2 hearing thereof, and coming with an latention 


and diſputes, Mr, Roberts being admitted to ſee him, he found the Defendant Mr. Hynne there, a 
was then cold, the work was done, for Mt. #/yme had bayled him already, and after the ſaid W 
as is alleadged, became bound wich Mr. Bodvel, in a Statute or Recognizance of 1 coo f. for (ec 
ring 5021, which was borrowed for Mr, Bodvel, of Mr. Hwmphries: But Mr, Bodvel! gave hi 
a Recognizance of 1200 l. for his Counter-lecuricy, to ſave him harnle(s againſt chat Engage 
meat. And Mr, ye having now inſinuated himſelf by meanes aforeſaid, into Mc. Bodvell: Com 
pany, that he might compaſs his Deſigns, did endeavour to withdraw his affections from M 
Roberts, and the Plaintiff Sarah; and to bring them into his diſpleaſure , perſwaded him tha 
they had procured the Arrefts , and joyned with his Wife againlt him, and «fhirmed, he 
could prove it, which he hath alſo endeavoured co do by examination of ſeveral 
Witneſſes in this Cauſe to that purpoſe, but hath not mace our the leeſt proof of it 
= having by this means inſinuated himſelf with Mr, Bodvell, to the end, he mighc keep the 
aintiffs from knowing where he was, ot having acceſs to him; he did importune and prevail 
with the ſaid Mr, Bodvell, to turn away his too old Servants, John Lewis and William Morris 


of the ſaid e; and then Pugh did manage Mr, Bodvells Conce lment, and conducts him firſt 
to Lambeth, where they lay one Night, and the next day to Hou, ſditch, and from thence to Iſling- 
ten, Where Pugh had hired for him a very mean Lodging, where they continued for the moſt patr, 
from June 166 2. till January following; Mr, Bodvell by the name of Smith, and Pugh by the 
name of Old 7 ackſor : In which time, neither the Plaintiffs, nor any of his Relations, had any ac- 
ceſs co him, nor any other bur the Defendant Wynne and Pollard, and one Henry T adlowe, who 
were frequently there; and when they came great ſecrecy was uſed, and all other Atrendants put 
out of the Room, or if any Perſon were by that could not conveniently be removed, then they 
diſcourſed in Velſh with Mr, Bodvell, who having received in November 1662. a great Braiſe 
and Hurt by a Fall; and Pugh applying himſelf to Mr, Viſeman, the Chirurgeon, for his Cute, by 
the name of one Smith a Gentleman, who lay at Finchley; and the implaiſters which were ſent 
not proving effectual, but there being neceſſity ro have Mt. Wiſeman come in perſon; Pugh did 


then acquainc him, that although he had told him of a Gentleman of a ſtrange Name that jay at 


Finchley, yet in truth his Name was Bodvell, and he lay at Iſlington, but it was a great Secret: and 
under the obligation of ſecrecy » Mt. Viſeman was admitted to come to him; and it appear'd, That 
Mr. Bodvell in the month of December 1662, even in the very time and day when the Will which 
the D-fendants would ſet up 1s ſaid ro be made, and firſt publiſhed, did by reaſon of his hutt and 
Sickneſs that enſued thereupon, lye in great anguiſh and extremity, and for the molt parc in a very 
miſerable and diſorderly Condition; but after he began ſomewhat to Recover, and had the be- 
ginning of J az4ary, One Thouſand Six Hundred Sixty Two, tuined away old Pugh for a Knave 
Mr. ye did then place with him one Ellis Tones, a Servant of his own, inthe Room of Pugh, 
charging him not to diſcover Bodvell's Lodging to any perſon living, and ſoon after Mr, Vyme did 
provide new Lodgings for Mr. Bodvell, at the Houſe of one Mr. ( letheroe in Black: Fryars, but 
Rill with the ſame Caution and Care to conceal him; for having been there almoſt ſeven Weeks, 
his Name was not known, nor any of the Plaintiffs, nor any of bis Relation had any Notice or 
Knowledge where he was, except Wynne and ſome others that did confederate in his Concealment, 
untill ſuch time as he feli ſick of the Diſeaſe of which he dyed 3 in which time he ſent Ellis Jones, 
and one Richard T errey, wich ſeveral Letters to Mr, Parry of his acquaincance to come to him; 
but the ſaid Thomas Wynne expreſly charged the ſaid Richard T erreynor to tell the ſaid Parry where 
Mr. Bodvell's Lodging was, and yet was ſo far from having any confidence or aſſurance in the 
pretended Will of the Twentieth of December, One Thouſand Six Hundred Sixty Two that during 
the time of Mr, Bedvell's Concealment in Black-Fryars, meeting Mt. Parry in February, One 
Thouſand Six Hundred Sixty Two, he did endeavour to draw Mr, Parry co a Combination with 
him, to gain a Settlement of the Eſtate from Mr, Bodvell, ſaying, Come Mr. Parry, you and I are 
of Kin to Mr. Bodvell, why ſpould we ſuffer ſuch au Eſtate io be loft, and get none of it; wich other 
perſwalions to that purpoſe : But Mr. Parry reſuſing to comply therein, ſaying, There was an 
Her at Law, to whom the Eſtate did of Right belong; Mt. Wynne to make the beſt improvement and 
advantage of the precended Will, did on the Nineteenth of March laſt (being but ten dayes be- 
ſore Bodvell's Death, and che time of the ſecond publiſhing of-the Will) come to the ſaid Mr. 
Bedvell, and brought with him from remote Places three perſons (to wit) William Waindsford, Ralph 
Platt, and the Defendant Edward Griffith, Mynnes own man, whom he deſigned for the Witneſſes 
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d the ſecond Publication, all ſtrangets, and unknown to Mr. Bodvell, and put the Paper purpor 
pg the Will into Mr, Bodvells Hands, of which Paper the ſaid Mr. Bodvell, as the Witnefles de 
doſe, having read a little patt of the beginning, and ſome few lines in the Cloſe, did publiſh the 
ame, and the Witneſſes ſer tier Names thereto; but Milliam Waindsford (wears Bodvell was the 
eak, that for fear of diltu. birg him, he moved, That they might go into an other Room to ſer 
heit Hands as Witneſſes; and all of them Swear, they never ſaw Mr, Bodvell before not af. et, and 
lid not (tay there above a quarter of an heut, and knew not till then what they went about, and 
hat Mr, Al yme give them balf a Crown to Drink; but do differ in their Depoſitions, one (wearing 
t was in the ſame Chamber where Mr. Bodvell lay, they put their Names to the Will; and an- 
other, ic was in a Room below S airs; and it appears, That Mr, Roberts having during the time of 
f. Bodvells Concealment, ſent to Mr, Wynne, to defire him to know where he was, That he 
ight ſee him, the Defendant Fre alwayes denied to diſcover his Lodging; Bu: returned this 
Anſwer, That if Mr, Roberts could make ic appear, Mr, Bodvell had a deſite to ſee him, he would 
bring Mr, Roberts to him; and Ar, Roberts having ſome intimation of Alt. Bodvell his being Sick, 
but not knowing where to repair to him, he ſent, and alſo went the Two and Twentieth March, One 
houſand Six Hundred Sixty Two, to Mr, Wyane, and defired him to diſcover his Lodgings, wh? 
cold him (having alſoſent bim word formerly by his Servants tothe ſame Effect), That Mr. Bodvell | 
had only gotten a Cold, but was well encugh, and was gone into the Country, where he Locged, 
and Celiced o be private, When at the ſame time, and that very day he was in the extremity ot his 
Sickne(s in Black: Fryars; and that very day, and not before Dc, Cox was ſent for to 
come to him, when he was palt ali probables hopes of Recovery; and ſaich, That Mr. 
Wym would not permit his own Apoth.cary to be made uſe of, or any other fitting help to be uſed 
without much difficulty; inſomuch,that the Doctot was incuced to believe there was ro fair Inten- 
tion, either to the Deceaſed,or to the Heir; but depoſerh,that he did then verily believe, and was 
fully periwaded,that all fallacious Arts, were by the ſaid Def.ndant Vin then uſed, by Fraud and 
Practice, to work upon Mr, Bedvels great weakneſs and extremity, to do ſome Act to the prejudice 
of his Heir; and yet when the ſaid Doctor, upon this ſuſpition, did inquire of Mr. Vm, how the 
Plaintiffs ſtood in the Affection of Mr, Bodvell, heproteſted, he knew of no unkindneſs in the 
World, and that all was well, and they Rood right in his Affections. But Mr. Bodvel was a bumor- 
ous man, and would go his own way, and deſired to be private, and that none but Vin, ard one or 
two more ſhould come near him; but never made mention of any Will or Diſpoſicion of his Eſtate, 
although ic appears, that Mr, Vn before that time, and fix dayes before the Death of Mr. Bodvel, 
came to his Lodging, and did by che help of the Defendant Griffith, convey and cirty away all Mr. 
Bodvels Plate, Jewels, and Evidences, which concerned his Eſtate againſt his Will: And of all 
theſe their Tranſactions, the Plaintiffs knew nothing, nor where Mr. Bodvell was, unt ill Doctor 
Cox, ſuſpecting ns Intention, did the Twenty Fourth of March, One Thouſand Six Hundred 
Sixty Two, ſend the Plaintiffs Word where his Lodging was; and then the ſame Day the Plat- - 
nants went to ſee him, who did in his geſture expreſs great pleaſure at their being there, though be 
were not able io ſpeak much to them; and the next day did declare to Mr. Jahn Minn, hat comfort 
he cook in the fight of them: And the Twenty Sixth of March when the Plainan:s came again to 
ſee him, the Defendant inn being there, he cauſed him to be turned out of the R6om, calling him 
Rogue and Knave, and would not be quiet till he was gone: and two dayes after, being the Twenty 
Eighth of Marchhe dyed; which, as was enforced by the Plainants Councel, would not have been 
done, if he had not had a diſaffection to him; and did argue, that he was betrayed into th: re- pub- 
liſhing of the Will, as he was into the firſt making and publiſhing thereof, and did not know what 
he had done. And for further Evidence of the Truth of this, and that Mr. Bod vel was by the Sub- 
tilty of Mr. Vn, and the Combination and Contrivance of him, and the other Confederates, 
wrought _ in the time of his Infirmicy and Diſtemper, after he was by Sickneſs broke and im- 
paired in his Memory and Undeiſtanding, to make and publiſh the precended Will, contrary to 
his conſtant Declatatꝭons and Reſolutions, in the time of his Health and better Underſtanding; and 
contrary to his Promiſe to Lord Privy Seal, and his Will thereupon made in Auguft, One Thouſand 
Six Hundred Sixty one: The Plainants Councel inſiſted, That there was no colour of Proof of Bod- 
vel's Intention to revoke that Will, or to alter the ſame, or to mabę any new Mill for the Benefit of the De- 
fendants, till the Sixteenth or Sev::4eenth of December, One Thouſand Six Hundred Sixty Two, when 
he was very weak both in Body ani Mind; nor no Prodf then but by Pollard and Pugh, Perſons of a Cy 6+ 
dit in this Cauſe, And further alleadged, which was alſo in Proof, that in January One Thouſand 
Six Hundred Sixty Two,being the very next Moneth after che firſt publiſhing of the Will in que- 


ſtion, he cook that Diſtaſt at Mr, m, and was inſuch paſſion, that Vun was forced to * 
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Company, ind run away from him for his ſecurity ; and that after the making of the Will in Au- 
guſt, One Thouſand Six Hundred and ſixty one, by which he had given all his Eſtate to the Plainants 
Sarah, and Charles Bodvel, except ſome (mall Legacies ; he did continue his Affection to tte Plai- 
nants, without the leaſt colour or ew of any offence or prejudice, but rather of further kinc neſ, and 
ende atment, by the duriful Carriage of the Plainniff Sarah, which he did upon all occaſions expreſs 
as he did his ill Opinion and prejudice to the Defendant Fw; who ſuſpecting his Miſcarriages 
might be made known, hath by the Defendant Pugh (who ſince the Death of Mr, Bodvell, boa ſted 
that he had thereby an Opportunity to be a Knave, and would be a Witne!s for thoſe that would 
pa; him beſt and came and offered the Plaintiff Roberts to be for him, if he would pay him well, 
and 13a Legatee and Confederate in this Practice) tampeted with the Houle-keerers and Nurſes at 
Iſtmgton,not to diſcover thoſe feigned Names of Smith and 7 achgon. or that Mr, Bodvel did ever lye 
there, or the Condition he was then in; and did alſo tamper wich other Witneſſes, and offer them 
Rewards, to be for the Defendant, and againſt the Pl:inants, And for further Evidence of che 
cloſe Contrivance, in making and publiſhing the pretended Will, it was further inſiſted upon, that 
there was no Proof of any Inſtructions given by Mr. Bodvell for drawing this Will, nor that it was 
ever read by him, or to him; and ir appeared, that there are no Witneſſes to the firlt Publication of 
it, but onely Pugh and Pollard; although Mr. Bodvel were in a place where he might have had 
known Witneſſes enough for the calling for; and ir was very probable he was deceived in making 
of the Will: For, in February, meeting with Parry, he was ſofar from remen bi ing that he made 
ſuch a Will, chat he toid Mr, Parry he would ſee the Defendant Wyn hanged, before he or his Sonne 
(hould have a Foot of his Eſtate ; Neither was there ever any further publication or mention of 
the ſaid Will all J annary or February, Oe Thouſand fix hundred ſixty two when Bodvel went a- 
bout, and was bette in health, nor any notice taken of it, till che Ninetzenth of Match, One Thou 
ſand (ix hundred ſixty two, being the time when Mr. Bedwel was a94in ſick and in extremity, dtam- 
ing towards his end; and then no Witneſſes to the public tion of it; but the Three thac Mt. Vins 

brought with him, th ugh Mr. Cletheroe, and ſeveral Work- men and Servants of his were inthe 
houſe at the ſametime ; and it is not probable, that Mr, Bodvel (hould (had he not wholly been ſur- 
prized ) diſ-inheric his Heir, and place the Eſtate in Truſtees for two Infant. one a mein obicure 
Child called Bodvel,and the other Defendant is Son, called by the Will, alias Bodvl, never cal- 
led ſo before nor enjoyned by the Will to call himſelf ſo hereafrer ; and no colou ot Proof of the 
Infant Bodvel, being any way related to him, ot of the Defendant Pym, being any other than a very 
remote, it any Relation at all; although there was then, and yer living, many Heirs-Males of the 
Name and Family, nd many neat Relations deſcended from his Siſtet; And therefore, to bave 
the ſaid pretended Will ſer aſide and made void, is the effect of the Plaintiffs Suit. Bur the De- 
fendants Councel inſiſting, that Mr. Bod vel was a Gentleman sf a fair Eſtate, and Ws to have had 
five thouſand pounds Portion wich the Plainants Mother; but was forced by her Friends to abate 
2555 . 25. 10 4. of it, to prevent the putting bis Name ingo the Bill of Sale, for his Loy- 
alty co his late Majeſty, And that Mr, Bodvel, by the Sectlement made upon his Matrisge, 
did tye nothing upon his Daughters, bur Five Thouſand Pounds in Money,and that upon condition 
they married with his Conſent, and reſerved the power of his Lands to himſelf, not knowing but 
that he might have Ifſue Male by a ſecond Wife; And by this Will had given 5000 1, Portion to 
this Daughter though (he married without his Conſer.c ; but wich a Pi ovito, That the (ſhould not 

- Queſtion his Will, or diſturb or hinder his Executors in Reception of the Profits of che Lands there- 

by devized. And ic was further Juſtified, That the Marriage of the Plaintiff Sarah was in One 

Thouſand fix hundred fifty ſeven, bur there was no reconciliation or correſpondence till One 

Thouſand fix hundred ſixty, when Charles BodveR Roberts was born ; at which time che Lord Privy 

Seal being in great Place, and Mr, Bedvel! might apprehend his diſpleaſure might be pcejudiciall 

to him (eipecially being proſecuted by his Wife, who had gotten all his Eſtate under Sequeſtracion 

for Alimony), And it concerned him to manage his buſineſs with what privacy be could, it ap- 
pearing by the proofs on the Defendants part, That Mr. Bodvell had ſo great a prejudice towards 
his Wife, that he ſaid he would be torn in pieces with wild horſes, 14 that Olivers Red-Coats 
ſhould have bis Eſtate, before ever he would be Compelled to make any Settlement of his Eſtate 
on his Iſſue Female: And ſore proofs was alſo Read on the Defendants part, to make it appear 
bat Mr. Bodvell had long Acquaintance and Friendſhip with Mr. Vym, and of the Kind1ed ard 

Relation between them. and of the affection he had towards Mr. ym, who writ him a Letter 

ben he was in the Iſle of lau, and ſent him notice that his Name was to be pur into the 

ill of Sale ; which if it had been diſcovered, might. as was alledged, have been of dangeroug 

pnſequence to Mr, Vine, upon whom Mr. —_ did repoſe ſo much cruſt, chat he made = 
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à Referree in the matters in difference between him and his Wife. And the (aid #/yme ſupplyed 
him with, and was bound with him for money, and bayled him when under Arretts ; and did 
alſo at the death of his Daughter Elizabeth, ſend him and his Children Mourning, It being ſut- 
ther urged on the Defendants part, That Mr. Bodvell had a greater affection for his Daughter 
Elisabeth, then the Plaintiff Sarah; and yet by the Will in e; One theuſand fix hundred 

ſixty one, Which the Plainants do ſeem fo much to rely on, Elix abeth is more diſ-· inheti: ed than 
the Plainant is by this Will, there being a Portion of Five Thouſand pounds appointed by this 
Will to the Plainart Sarah, which was a liberall Proviſion from the ſaid Mr, Bodveli, who had no 
kindneſs or affection for the Plainant Mr, R oberts, inſorruch, that be did avoid having any diſ- 
courſe with bim, and did never make uſe of Rowland Lewis his Apothecary, after his bringing a 
Letter from him; and there were ſeverall of the Witneſſes to the publiſhing of the ſaid Will: 
Alſo Read on the Defendants part, to prove that Mr. Bedvell was of good Memory and under- 
ſt nding at the making and publiſhing of the Will. And for further evidence thereof, ſevetall 
Letters and Accounts about that time under Mr. Bodvell's own hand were produced and read in 
Court ; and the Defendants Councell to acquit #/ymme from any practice or circumyention in 
gaining the Will, fucther juſtifying, That Mr. nne did not drow or give InfttuRions for draw- 
ing the Will, not did ever ſolicite or endeavour to periwade Mr, Bodvel to ſettle his Eſtate on him, 
ot his Son, and if the Will had been by his Contrivance,he would have choſen a bettet Partner, than 
young Bodvell to joyn wich him in Defence of the Title. And the Defendants Councel alſo offered 
to read the Defendant Pollard, who with Pugh and Griffith had been examined, de bene eſſe, hy Order 
to prove the Will; but it appearing thit Pollard was not onely af Patty concerned in point of Inte- 
reſt, having by the Will an Annuity of ten pounds fer amm, and not diſclaimed by Anſwer, but 

was alſo guilty of the Confederacy in obtaining the Will: The Court declared, they could not ad- 
mit him to be a competent Witneſs,or to be read ; and although Pugh wete admitted to be read, in 
regard he had diſclaimed by Anſwer ; yet no Credit was given to his Teſtimony, for that he had 
made himſelf a Party concerned in the Practice, and had alſo tampered with the Plainants Wit- 
neſſes. Now after the ſaid Cauſe had received a long and full Debate and Hearing, and ſeverall 
Preſidents have been read on the Plaintiffs part: And the Lord Chancellor, and the Lords the 
Judges, having conferred about the Cauſe, the Lord High Chancellor declared his Opinion io be, 
That he did not conceive it of any value ot conſequence, that the Deſendants, for whom the Eſtate 
is ſetled in the Truſtees were Infants, and not privy to the Fraud 3 for if that ſhould be admitted 
to barre the Heir from Relief, any third perſon might for the advantage of his Chileren or Rel tion, 
by practice ſet up a Will or Deed, and put 1t cut of the power of the Court, to ſer aſide or make 
void ſuch Will or Deed. And his Lordſhip was by no means of Opinion, that the making of this 
Will was, as was inſiſted by the Defendants Councel, an Act of Prudence or Honeſty in Mr, Bod- 
vel, but ratber of great Injury and Injuſtice, the ſame tending to diſ-inherit an Heir and onely 
Child, being innocent, without any col ut of « ffence ot f ult and to introduceStrangers,withour any 
reaſon of Affinity or metit, that n ight induce him to this ct. And though chere were great differen- 
ces between M. Bodvel and his wife, yet his Lordſhip declared, that ic was evident by the P:oofs, M. 
Bodvell did always intend, even when thoſe differences were at the highett, to leave his eſtate to his 
daughters, if they marryed with his conſent; and that there was no colour to ſay Mr. Bedvelt was 
ditpleaſed by reaſon of any hard uſage fiom his Wives friends, whereby he. ſhould be forced to 
' releaſe a great part of his po! tion lor it was fully proved 5 that the whole Marriage Portion and 
Intereſt were fully payd, wantirg 15 . 4% And his Lordſhip further declared, that although 
the Marriage of the Plaintiff Sarah, wichout Mr. Bodvells conſent, was an high Treſpaſs, Inſo- 
much, that if his paſſion had poſleſt him from that hower, and he would have reſolved to puniſh 
it wich a totall difinherezin,. his Lordſhip would not have relieved her : nevertheleſs, it did now 
fully appear, that he was reconciled to the Plainants, before the time of his Majeſties Reſt:uration, | 
and within ſome few monerhs after the Marriage, and was well ſatisfied in the Match, and that 
his Daughter bad choſe nobly, and much for her advantage, which was at all times, and upon all 
occaſions, confirmed by many Circumſtances, and paſſionate expreſſions , and that his ſull inteng 
was, to ſettle his Eſtate on the Plainants, as che Will which he made in Anguſt, one thouſand f 
hundred ſixty one, did ſuſhciently evidence, And his Lordfhip declared, chat it was plain, tha 
Mr. Bodvell had no intention by the Fines, to revoke the Will, bur onely to ſecure his Daughted 
againſt the practice of the Mother, as he feared, to ſer up an Iflue Male; neither was there th 
leaſt Colour ot pretence of any alteration of the ſaid good affections, untill December 1662. wh 
he was fallen into the hands and poſſeſſion of Mr, Vin, who it appeareth, hath been the chi 
Agent and Contriyor in obtainivg that Will. And all ochet the Confederates were his Ager 
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and imployed and moved by him, and as appeates, have uſed great Art and Induſtry in gaining the 
Will, during the weakneſs and infirmity of Mr. Bod vll; it was evident, that what diſguſt Mr, 
Bodvell received ↄgainſt the Plaintiffs, was from the falſe Informations of Manne, that the Plaintiff; 
did joyn with his Wife in the proſecution againſt him, as Mr. Bedvells own Letters do juſtifie, yet 
not the leaſt of any ſuch thing could be made good by the proofs, although the Defendant hath en- 
deavoured that by examining ſeverall Witneſſes to this particular; but the contrary did plainly 
appear, that the Plaintiffs weie not at all concerned , but ſo averſe from it, that they made them- 
elves ſte angers, and did not come near the Plaintiff Sarahs Mother, becauſe they would not intet- 
meddle, or give countenance to that proſecution ; and yet Mr, Bodvell was made believe by the 
Defendant Vine, that they did joyn in it. And his Lordſhip declared, that he believes Mr. 
Bodvell uſed all thoſe termes of reproach, which have been read out of the proofs againſt the ſaid 
Defendant Wyme, for whom it appeares he bad no great kindneſs or affection, and that Mr, Wyre 
was a man of great diſſimulation, and of no merit at all towards Mr. Bodvell, it being clear by the 
proofs, that Mr. Bodvell made no uſe of Fre, in the time of his Sequeſtration, nor did Vyme run 
any hazards by writing to Bodvel. And therefore his Lordſhip was totally un atisfied wich Mr. 
Vynnt carriage in this buſineſs, And that it was very foul and unjuſt to difinheric an Heir, and de- 
raud the Plaintiff Mr, Roberts, and the Lord Privy Seal, who upon the overture and promiſe of 
r. Bodvell, to ſettle his Eſtate on his Daughter and her Heirs, was jnduced co make the ſertle- 
nent of 30001. per awnm on the Plaintiff Mr. Roberts, and his Iſſue by Sarah his Wife, which 
id carry in it a great circumſtance of equity againſt the pretended Will, although there was no 
uch formall Agreement executed, which according to the courſe of proceedings, could in equity 
de ground enough of it ſelf for a Judiciall Decree againſt the ſaid Will, which appeared 
hroughout, both in teſpect of the perion made uſe of to draw ir, the Witneſſes to it, nd the times 
nd places, and manner of publiſhing it, to be gained by foul practice and contrivance 
df Mr. Vine, and his Confederates (without any reaſon of metit or affinity in Mr, Wye, 
dr the other Defendants, that ſhould prevail with Mr. Bodvell to do it), and being contrary to his 
ormer intentions forthe Complainant Sarah and her Heirs, their advantage; for whom it ap- 
deared, Bedvell had a continued affection: Wherefore his Lordſhip, with the Lords the Judges, 
ere all clear of Opinion, That the ſaid Will was obtained by great Fraud, foul Practice, and Cit- 
umvention of the Defendants, I homas i me, Pugh, and Pollard, and other his Agents and Confe- 
jerares. But by reaſon the Preſidents now Read, did not fully reach to this Caſe, whereby 
here might be a Decree, without creating a Preſident 3 which if any one Preſident had done, his 
ord(hip declared, He would have Decreed the Cauſes: Therefore his Lordſhip, and the Lords 
he Judges held not fir at preſent to pronounce a Decree finally to determine this Cauſe ; yer 
leclared, That there did appear ſo much of Fraud, Practice, and undue Proceedings in the De- 
endant Thomas Nynne, and his Confederates, in gaining the ſaid Will; and ſo much of Equity 
nd juſtice in the Plaintiffs Cauſe, hat they would not diſmifle the Plaintiffs Bill, or give any 
Relief to the Defendants upon their Bill, wherein they were Plainciffs ; neither would they leave 
e Defendants at liberty, to proceed at Law upon their pretended Will to evict the Plaintiffs our 
f their Poſſeſſion. But the matter being fit to be relieved, and not yer ripe for a final Decree, 
us Court doth therefore give the Plaintiffs a years time to take (ſuch further courſe as they ſhall be 
dviſed, in what place, and in what manner their Councel ſhall think moſt proper for their Relief 
nd Reparation againſt the ſaid pretended Will; and inthe mean time, and untill further Order, 
e Injunction formerly granted in this Cauſe for ſtay of the Defendanrs Proceedings at Law, is 


continue and ſtand in Force. | 
I. G. Intrat. Will. Goldesbrougbh. 
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